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Foreign remuneration exemption cap to be
increased
National Treasury has indicated that the foreign remuneration exemption is to be increased from R1 million to
R1.25 million per year from 1 March 2020.  Furthermore, in order to encourage all South Africans working abroad
to maintain their ties to the country, the concept of emigration will be phased out by 1 March 2021.
 
Why this matters?
Since the announcement of the changes to the foreign remuneration exemption in the 2017 Draft Taxation Laws
Amendment Bill  [19 July 2017], South African tax residents working abroad have sought advice on ways in which they
can minimise the impact of the amendment on their disposable income. In many instances, employment contracts have
been negotiated on the basis that employees will not be liable for tax in South Africa on their employment income for
foreign services. 

Many have incorrectly concluded that breaking ties with South Africa through emigration is the only viable option for them
to meet their objective of breaking South African tax residency. In order to stem the tide of emigrations, National Treasury
has decided to take measures to encourage South Africans to maintain ties with South Africa by increasing the
remuneration exemption to R1.25 million and phasing out the concept of emigration.

Background
South African residents working abroad who have remained South African tax residents are subject to tax in South Africa
on their worldwide income and capital gains. Non-tax residents are however, only subject to tax in South Africa on income
arising from a source within South Africa.

Section 10(1)(o)(ii) of the Income Tax Act No. 58 of 1962, as amended (“the Income Tax Act”) provides an exemption to
employees working outside of South Africa in respect of certain types of remuneration, provided that their remuneration
relates to services rendered outside of South Africa for a period exceeding 183 full days in aggregate and a period
exceeding 60 full continuous days in any 12 month period. However, in terms of an amendment to section 10(1)(o)(ii) of
the Income Tax Act (promulgated in the Taxation Laws Amendment Act No.17 of 2017) with effect from 1 March 2020, the
remuneration exemption will be limited to R1 million.

Numerous articles have been published on the subject, some suggesting that a so-called “financial emigration” may be
the solution. This has resulted in a significant amount of confusion regarding the concepts of emigrating from South Africa
from an exchange control perspective and breaking residency for South African tax purposes, as well as the requirements
and impact thereof.

Who is a South African tax resident?
The term “resident” is defined in section 1 of the Income Tax Act. In terms of this definition a person is considered to be
resident in South Africa for tax purposes if he or she is either:

―      Ordinarily resident in South Africa;  or

―      Physically present in South Africa for a specified number of days over six tax years.

However, a tax resident does not include a person who is deemed to be exclusively resident of another country for
purposes of the application of a Double Tax Agreement (“DTA”) entered into between South Africa and that other country
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for the avoidance of double taxation.

Ceasing to be a South African tax resident
An individual who is “ordinarily resident” in South Africa may cease to be a tax resident either:
―      As a result of the application of a Double Tax Agreement (DTA); or

―      If he or she has a clear intention to leave South Africa permanently and can substantiate this factually.

An individual who leaves South Africa to take up employment in another country may in certain circumstances be
regarded as a tax resident in that country from the date of commencing employment there. Where an individual is a
resident of both South Africa and another country in terms of a DTA concluded between these countries, the so-called tie-
breaker clauses in the definition of a resident in the DTA must be applied to determine in which country the individual is
exclusively tax resident. The tie-breaker clauses are a series of tests that must be applied in a specific order to determine
in which of the two countries the individual’s ties are closer. It is therefore possible that a South African resident may
break his or her tax residence status as a result of the application of a DTA.

An individual who is ordinarily resident in South Africa may also cease to be a tax resident as a result of an intention to
settle outside of South Africa permanently. In these circumstances, the individual needs to take steps to support the
position that he or she is no longer “ordinarily resident” in South Africa. These steps may include, amongst others,
disposing of property, relinquishing employment and contractual relationships in South Africa, as well as severing social,
political, cultural, recreational and contractual ties in order to support the stated intention.

Where an individual ceases to be a South African tax resident, South Africa’s taxing rights will be limited to income
derived by the individual from a source within South Africa. Consequently, the individual will not be subject to tax in South
Africa if he or she has no South African sourced income. An “exit tax” may be payable in South Africa should a person
cease to be a tax resident of South Africa.

Emigration from South Africa for exchange control purposes
South African exchange control residents are subject to restrictions in respect of the movement of capital and foreign
currency transactions, in terms of the Currency and Exchanges Act 9 of 1933 and the Exchange Control Regulations,
1961.

The term “resident” is defined in the Currency and Exchanges guidelines for individuals, issued by the Financial
Surveillance Department of the South African Reserve Bank (“SARB”) on 5 March 2019 as follows:

“Resident means any person (i.e. a natural person or legal entity) who has taken up permanent residence, is
domiciled or is registered in South Africa.”

“Non-resident means a person (i.e. a natural person or legal entity) whose normal place of residence, domicile or
registration is outside the CMA.”

The CMA means the Common Monetary Area, which consists of Lesotho, Namibia, South Africa and Swaziland.

In terms of Exchange Control Regulation 6, exchange control residents may not retain foreign currency and are required
to repatriate foreign currency within 30 days of accrual. However, a concession is provided to South African residents
working abroad who are exempt from the provisions of Exchange Control Regulation 6 in respect of foreign earned
income. 

Generally, individuals who were born in South Africa, who have immigrated to South Africa or who have taken up
permanent residence in South Africa are regarded as exchange control residents. In terms of current SARB policy, a
person who is an exchange control resident will remain a resident until such time as he or she has permanently
relinquished South African domicile through the formal emigration process.

Ceasing to be ordinarily resident in South Africa versus emigration from South Africa
Although there are similarities in the concepts (i.e. ceasing to be ordinarily resident in South Africa for tax purposes
versus emigration from South Africa for exchange control purposes) because they are both based on a person’s intention
to settle outside of South Africa permanently, emigration from South Africa is just one of the factors that would be taken
into account in determining whether or not a person is ordinarily resident in South Africa. Consequently, a person can
cease to be ordinarily resident in South Africa for tax purposes without having to emigrate from South Africa.

National Treasury has also confirmed in the Budget document “Annexure E - Financial Sector Update”, that “Tax
residency for individuals will continue to be determined by the ordinarily resident and physically present tests as set out in
the Income Tax Act (1962).”

Budget proposals
In order to encourage all South Africans working abroad to maintain their ties to the country, the foreign remuneration
exemption cap will be increased to R1.25 million (from R1 million) per tax year with effect from 1 March 2020; however,
the concept of emigration as recognised by the Reserve Bank will be phased out and replaced by a verification process.
Under the new system, emigrants and residents who are natural persons will be treated identically. Additional restrictions
on emigrants, such as the requirement to only operate blocked accounts, have also been repealed.
 
The intention is to allow individuals working abroad more flexibility provided that they are in good standing with the South
African Revenue Service and funds are legitimately sourced. However, individuals who wish to transfer more than R10
million offshore will be subjected to a more stringent verification process.

Further to the above, the practice of allowing individuals to withdraw funds from their pension preservation fund, provident
preservation fund and retirement annuity fund upon emigrating for exchange control purposes will be reviewed. Any
resulting amendments will come into effect on 1 March 2021.
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