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Her Majesty’s Treasury Department Discusses the UK’s 
Proposed Digital Services Tax  
March 11, 2019 

by Sean Foley, Theresa Kolish, Ian Novos, and Craig Myers, KPMG* 

The UK proposed a new digital services tax on providers of social media, search engines, and 
on-line marketplaces that derive income from UK user participation. Members of the UK tax 
authority met with KPMG tax practitioners in Silicon Valley to discuss how the tax could affect 
U.S. businesses.  

 

Key members of Her Majesty’s Treasury Department (“HMT”), as part of their open consultation, joined 
KPMG professionals on February 7, 2019, in the Silicon Valley office to discuss the UK’s proposed 
digital services tax (“DST”)—a tax on gross revenue derived from UK user participation in certain in-
scope business activities. Organized by KPMG UK’s tax team in the United States, this question and 
answer session included an open dialogue on the November 2018 DST Consultation document 
(“Consultation”) published by HMT and Her Majesty’s Revenue and Customs (“HMRC”) and covered 
core topics of interest to digital economy taxpayers potentially affected by the tax. The visit was part of 
a U.S. tour by HMT to consult on and gauge reaction from business to the proposed DST. This article 
summarizes the DST presentation by HMT. 

                                                        
 
 
* Sean Foley is Global Leader, Global Transfer Pricing Dispute Resolution Services, and a principal in the Economic and 

Valuation Services (“EVS”) group of Washington National Tax (“WNT”). Theresa Kolish is a managing director and Craig 

Myers is a senior manager in the EVS practice. Ian Novos is a managing director in the EVS group of WNT. 
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Panelists 

Tim Power and George Barnes (HMT Tax Policy) led the discussions. Mr. Power leads the UK’s DST 
initiative and represents the UK at the Organisation for Economic Co-operation and Development 
(“OECD”) on tax matters. Previously, Mr. Power was involved in the design of the UK’s offshore 
intangible property (“IP”) tax. Mr. Barnes is a member of the HMT Tax Policy team also working on the 
DST initiative. Messrs. Power and Barnes were joined by Freddie Wotton from the UK embassy in 
Washington, D.C., and Jaclyn Mason from the UK Consulate in San Francisco.  

Present were KPMG event organizers Chris Roberts (Principal, UK Tax Team – New York), Marina Naz 
(Senior Manager, UK Tax Team – New York), and Jay Shingadia (Senior Manager, UK Tax Team – 
San Francisco), as well as senior West Coast and Washington National Tax U.S. tax professionals. 

An Overview of the Proposed UK DST 

The Consultation describes the DST as a tax equal to two percent of gross revenues on “in-scope 
business activities” linked to UK user participation. While “in-scope business activities” is still a 
significant subject to be resolved in forthcoming legislation, the DST is attempting to capture revenue 
derived from providers of social media, search engines, and on-line marketplaces that derive income 
from UK user participation.  

The proposed DST would be effective for fiscal years beginning on or after April 1, 2020, and would 
apply to businesses that generate greater than £500M in global revenues from in-scope activities, and 
derive more than £25M in revenues from in-scope business activities linked to the participation of 
UK users (i.e., UK revenues). Businesses that meet these thresholds (“non-exempt groups”) would not 
have to pay DST on the first £25M of their UK revenues. The thresholds and allowance would apply on 
a group-wide basis, not on a per business activity or per company basis, and a reduced DST rate would 
be available to low margin non-exempt groups meeting certain criteria.  

HMT expects the DST to apply to a relatively small number of business. Mr. Power stated that HMT, 
which does not have access to taxpayer specific information, does not know the number of likely 
affected companies. However, based on publicly available information, it is reasonable to expect the 
number to be in excess of 30, subject to the conclusion of the Consultation and drafting of the 
legislation. 

Policy Intent of the DST 

Messrs. Power and Barnes opened with an overview of the UK’s policy goals in implementing the DST. 
Articles 5, 7, and 9 of the OECD Model Tax Convention on Income and Capital (“Model Convention”) 
instruct treaty partners to apply the arm’s-length standard (Article 9) when determining taxable business 
profits in a jurisdiction, and also allow taxation of non-resident companies on their business profits 
earned through a permanent establishment (“PE”) (Articles 5 and 7). As currently drafted, Articles 5, 7, 
and 9 do not, in the UK’s view, recognize the value created by user participation, which may create a 
mismatch between the location of value-generating activities and taxable profits of certain digital 
business models. Mr. Power noted the challenges within the OECD and European Union (“EU”) on how  
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to address this mismatch on a multilateral basis. Given the challenges, it is expected that it may take 
some time to develop a multilateral solution to this issue; and as such, the UK intends to introduce the 
DST as an interim measure. When asked about the “interim” nature of the tax, HMT described the UK’s 
commitment to working toward a more long-term multinational solution, noting that it will review DST in 
light of any updates at the OECD. Mr. Power observed that unlike the U.S. system in which sunset 
provisions are common, the UK intends to have a more flexible approach, which will require the review 
of the DST in the future to determine whether the UK’s concerns have been addressed by any 
multinational solution. If still in effect, the DST would be reviewed again in 2025.  

While replacing a revenue-generating measure like the DST (for example, to comport with a future 
multilateral solution at the OECD) could be politically challenging, HMT noted the UK will remain 
committed to aligning UK tax policy with international consensus on taxation of the digital economy, so 
long as that consensus addresses core mismatch issues outlined in the OECD Interim Report on 
Taxation Challenges in the Digital Economy (March 2018).  

Scope of the DST 

After studying three potential options to define the DST scope, the Consultation adopts an approach 
that will subject to the tax non-exempt groups that deploy only certain specified digital business models, 
which HMT deems to derive significant value from UK user participation. The three business models in 
the scope of the DST will be social media platforms, search engines, and online marketplaces, defined 
by HMT as follows: 

• Provision of a social media platform: platform delivered by a website or alternative internet-
based application, which generates revenue through monetizing users’ engagement with the 
platform. HMT recognizes that their definition of social media platforms may include 
publishing/sharing information and joining/creating online communities, which could capture 
online gaming providers and other business models that allow users to interact. HMT is 
currently exploring this issue and considering the possible merits and detailed design of specific 
exclusions.  

• Provision of a search engine: platform delivered by a website or alternative internet-based 
application, which users access to view webpages beyond those provided by the platform itself 
and to search for and obtain content which correspond to keywords or other user-specified 
search criteria, and which generates revenue through monetizing users’ engagement with the 
platform (e.g., websites accessed through a browser). HMT is considering a list of exempt 
activities to limit the tax to this business model, but HMT is reluctant to create such a list as 
they are concerned that it might arbitrarily benefit some businesses and not others. 

• Provision of an online marketplace: platform delivered by a website or alternative internet-
based application, which allows users to advertise, list or sell goods and services to other users 
with the purpose of seeking to facilitate the exchange of the goods or services, and which 
generates revenue through performance of this activity and monetizing users’ engagement with 
the platform. HMT believes this is difficult area to scope given the varying nature of business-
to-business, business-to-consumer, and consumer-to-consumer market places. 
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During the Q&A session, the HMT representatives addressed several questions on the scope of the 
DST. In responses, HMT representatives used examples to provide some clarity to which activities 
would be outside the target parameters. For example, digital activities such as cloud-based data 
storage would likely be out of scope as would non-digital businesses, such as a sportswear 
manufacturer collecting user data through online means and using it to inform marketing campaigns. 
Digital activities like the provision of financial or payment services, sale of own goods online (including 
the provision of software and cloud computing), provision of online content, radio and television 
broadcasting are also not intended to be in the DST scope. 

Mr. Power explained that the UK DST (unlike other more broad-sweeping proposals such as India’s 
digital PE) will be targeted at a deliberately narrow scope of business models in the OECD Interim 
Report for which, in the UK’s view, value creation is particularly dependent on user participation. Mr. 
Power distinguished the UK approach as focusing on “users” and not “advertising” (as France and 
Germany have proposed to the EU). In HMT’s view, although an advertising focused tax might be 
easier to administer (i.e. it should be relatively easy to identify advertising revenue), HMT considers 
user participation as the key value driver that the DST is intended to capture. HMT acknowledged that a 
tax based on gross revenue receipts can be distortive as it does not take into account cost closely 
associated with the revenue generation. However, HMT believes that a gross revenue based tax is 
appropriate as an interim measure. 

HMT acknowledged the challenges of attributing revenues to in-scope business activities, which might 
not be separately reported in groups’ accounts and might not be tracked for management reporting 
purposes. This could create unique challenges for taxpayers in the DST self-assessment process. UK 
group companies may be jointly and severally liable for the tax if, for example, the applicable DST 
revenues do not accrue to UK-based companies directly. HMT continues to evaluate the feasibility and 
utility of introducing mechanical rules for this process, versus a more fact-specific apportionment 
process. 

HMT summarized the anti-avoidance measures that are part of the DST design. In addition to an anti-
forestalling rule to prevent acceleration of revenue recognition prior to the DST effective date, an anti-
avoidance rule will aim to prevent taxpayers from artificially recharacterizing revenue streams so they 
fall outside the definition of in-scope activities. Mr. Power provided the example of an online 
marketplace that generates commissions from bringing together third-party buyers and sellers of 
products. Changing the model to have the marketplace provider assume momentary title of the product 
from a third-party seller and then re-sell it to the third-party buyer to recharacterize itself as an e-retailer, 
will be evaluated to determine whether there was actual risk to the marketplace provider or a change in 
importance of user participation. 

Safe Harbor 

The DST proposal contains a “safe harbor” for low margin businesses. The safe harbor would provide 
relief for businesses with profit margins of less than 2.5 percent. The safe harbor will require 
businesses and HMRC to agree on what type of costs should be allocated against in-scope revenue.  
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HMT is considering how taxpayers may be given some advanced assurance that the steps a taxpayer 
may have taken to calculate the profit margin under the safe-harbor, as well as the methodologies 
adopted to calculate other elements of the DST charge, are acceptable to HMRC.  

Impact on UK Treaty Obligations Other Regulatory Matters 

HMT discussed existing UK treaty obligations and observed that in HMT’s view, the DST does not 
discriminate against non-resident businesses since it will apply to all in-scope digital revenue streams 
regardless of the residence of the entity recognizing the revenue. Further, Mr. Power noted that HMT 
views the DST as a tax separate from income tax, and should not be subject to the same treaty 
limitations applicable to taxes on income of non-resident companies. Thus, the UK views DST in its 
proposed form as compliant with its current treaty obligations. HMT recognize that the safe harbor is the 
most contentious part of the tax’s design from a treaty perspective given that it is based on a (non-tax) 
measure of profit. However, they believe that the tax maintains the essential character of a revenue tax, 
and thus their conclusion that the DST is a non-covered tax is relevant to all taxpayers, including those 
paying the DST under the safe harbor. HMRC intends to consider this further. 

HMT considered whether the DST could be creditable against any UK corporate tax liability. HMT 
concluded that this would not be possible because such a credit would be seen as discriminatory under 
EU law. Several participants wondered whether this concern would continue after Brexit. The initial view 
expressed was that World Trade Organization rules would then become relevant, which would mean 
that Brexit may not lead to EU constraints with respect to a crediting mechanism falling away.  

Mr. Power was asked about the interaction between the DST and the proposed offshore intellectual 
property (“IP”) tax. Mr. Power stated that the DST is expected to be deductible for UK corporate tax 
purposes, but he was unsure whether there would be any relief against the offshore IP tax, given that 
the offshore IP tax is aimed at arrangements that equally catch: (1) a genuine on-shoring where the IP 
ends up in a haven territory; and (2) a non-genuine attempt to avoid the application of the rules by 
using, for example, a usufruct or embedded royalty arrangement. 

Finally, HMT is aware that financial services should not be not affected as reflected in the policy 
statement in the Consultation document, especially for financial/payment providers that could be viewed 
as an online market place. One approach under consideration is a regulatory exemption. HMT needs to 
resolve what “regulated” would mean in this context, e.g. UK regulated, EU regulated, etc. 

What’s Next? 

Following the Consultation period, for which comments have been requested by February 28, 2019, the 
terms of the final DST package will move through the legislative process. HMT expects to have final 
legislation drawn by July 2019, which would then be included in the 2019-20 Finance Bill to be voted on 
in the fall of 2019. KPMG will be closely monitoring legislative developments and will publish updates as 
relevant. 
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The information in this article is not intended to be "written advice concerning one or more federal tax matters" subject to the requirements 

of section 10.37(a)(2) of Treasury Department Circular 230 because the content is issued for general informational purposes only. The 

information contained in this article is of a general nature and based on authorities that are subject to change. Applicability of the 

information to specific situations should be determined through consultation with your tax adviser. This article represents the views of the 

author or authors only, and does not necessarily represent the views or professional advice of KPMG LLP. 
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