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2016 M&A Outlook Survey
U.S. Executives on M&A: Full Speed Ahead in 2016

U.S. business update for Japanese companies

Jnet newsletter

In pursuit of growth, executives are turning increasingly to mergers & 
acquisitions. In fact, 91 percent intend to initiate at least one acquisition 
in 2016, up significantly from 63 percent in 2014, according to KPMG’s 
2016 M&A Outlook Survey.

The study was conducted by KPMG in partnership with FORTUNE 
Knowledge Group and surveyed over 550 corporate and private equity 
leaders, M&A professionals, investors, and advisors to get a forward-
looking view of the deal landscape. The report provides insight into the 
main factors driving M&A deal makers at a critical moment in the global 
economic environment.

Highlights from this new publication include: 

For more information, download the full report below.

Download Now
U.S. Executives on M&A: Full Speed Ahead in 2016 > (PDF/2.4MB)

https://assets.kpmg.com/content/dam/kpmg/pdf/2016/05/us-jnet-
2016-issue2-article1-EN.pdf

The information contained herein is of a general nature and is not intended to address the 
circumstances of any particular individual or entity. Although we endeavor to provide accurate 
and timely information, there can be no guarantee that such information is accurate as of the 
date it is received or that it will continue to be accurate in the future. No one should act upon 
such information without appropriate professional advice after thorough examination of the 
particular situation.
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91 percent intend to initiate at least one acquisition in 2016, up 
significantly from 63 percent in 2014.

•

Private equity firms are notably more concerned about interest rate 
increases (39 percent) than strategic buyers.

•
Companies are shifting their M&A strategies from consolidation in 
2015 to expansion in 2016.

•

Executives expect the number of M&A deals to accelerate and the 
average deal size to increase in 2016.

•

Primary motivators for initiating deals in 2016 are entering new lines 
of business (37 percent) and expanding their customer base (37 
percent) and geographic reach (36 percent).

•

Tech, pharma and biotech sectors are expected to drive deal activity, 
respondents anticipate the heaviest deal activity to take place in the 
technology sector (70 percent), up significantly from 47 percent in 
2015.

•

U.S. remains the most attractive destination for M&A activity with 
79 percent of executives planning to invest in the region in 2016, up 
from 56 percent in 2014.

•

Questions?
If you have any questions about this article please 
reach out to your KPMG engagement team or email 
us at us-kpmg-jp@kpmg.com.

https://assets.kpmg.com/content/dam/kpmg/pdf/2016/05/us-jnet-2016-issue2-article1-EN.pdf
mailto:us-kpmg-jp@kpmg.com
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Managing Electronic Data for Litigation and Regulatory Readiness

U.S. business update for Japanese companies

Jnet newsletter

In an environment of continuing growth in litigation worldwide, and the 
expansion of business regulation and enforcement actions globally, it is 
essential that companies are adequately prepared to respond to 
requests for the disclosure of electronic data. In the absence of 
appropriate systems, processes and controls, companies run the risk 
of fines, heavy litigation costs and damage to their reputation.

At the same time, managing eDiscovery is becoming ever more 
challenging due to the increasing volume and complexity of data and 
systems. Meeting obligations to respond to data requests is becoming 
increasingly difficult, representing greater risks and costs.

The 2015 KPMG Forensic global survey of general counsel, compliance 
and risk officers shows that, although more than 70 percent of 
respondents have processes and systems in place to manage litigation 
and regulatory requests, there remain several opportunities for 
improvement that would help companies execute eDiscovery in a more 
efficient and cost-effective manner. The key findings of the latest survey 
highlight the need for proactive engagement by legal, compliance and 
risk departments to shape their strategy early in order to achieve the 
best outcomes for their business.

The key themes/issues from our 2015 survey are:

The information contained herein is of a general nature and is not intended to address the 
circumstances of any particular individual or entity. Although we endeavor to provide accurate 
and timely information, there can be no guarantee that such information is accurate as of the 
date it is received or that it will continue to be accurate in the future. No one should act upon 
such information without appropriate professional advice after thorough examination of the 
particular situation.

© 2016 KPMG LLP, a Delaware limited liability partnership and the U.S. member firm of the 
KPMG network of independent member firms affiliated with KPMG International Cooperative 
(“KPMG International”), a Swiss entity. All rights reserved. Printed in the U.S.A. The KPMG 
name and logo are registered trademarks or trademarks of KPMG International.

2) Manual document review and the application of technology 
 assisted review: The review of documents remains one of the 
 largest cost elements in any eDiscovery matter, yet the adoption 
 and effective application of technology assisted review and other 
 technology-based tools continues to lag. The use of technology 
 assisted review is seen as an additional cost, rather than a means 
 of cost saving.

1) Cost of eDiscovery: Although cost is a significant concern for the 
 majority of respondents, there is no clear sign that many companies 
 have a strategy in place to address the issue.

3) Internal versus external capability: Many services provided by 
 external vendors are viewed as expensive, yet many corporations 
 do not necessarily have the skills or tools internally to manage the 
 eDiscovery cycle.

For more information, download the full report below.

Download Now
Managing Electronic Data for Litigation and Regulatory Readiness 
> (PDF/872KB)

https://assets.kpmg.com/content/dam/kpmg/pdf/2016/02/litigation-
survey-2016.pdf

Questions?
If you have any questions about this article please 
reach out to your KPMG engagement team or email 
us at us-kpmg-jp@kpmg.com.

https://assets.kpmg.com/content/dam/kpmg/pdf/2016/02/litigation-survey-2016.pdf
mailto:us-kpmg-jp@kpmg.com
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KPMG 2015 Global REFM Outsourcing Pulse Survey

U.S. business update for Japanese companies

Jnet newsletter

KPMG LLP (KPMG) is pleased to release the findings from the 2015 
edition of the global real estate and facilities management (REFM) 
outsourcing Pulse survey. The REFM outsourcing Pulse is a member 
of the KPMG Pulse family of surveys that provide insights into trends 
and projections in end-user organizations’ usage of global business 
services (GBS), or shared services, outsourcing, and third-party 
business and information technology (IT) services.

This collective research program focuses on GBS market trends and 
examines related key topics such as cloud computing and human 
resources (HR) transformation and vertical industry business trends. 
The findings from the REFM outsourcing Pulse are gleaned from end-
user organizations that are actively exploring or undertaking REFM 
outsourcing efforts, leading REFM global business and IT service 
providers, and third-party legal counsel and sourcing advisors 
supporting clients' REFM outsourcing efforts.

KPMG conducts the global REFM outsourcing Pulse survey on an 
annual basis. Topics explored in this edition include:

For more information, download the full report below.

Download Now
KPMG 2015 Global REFM Outsourcing Pulse Survey 
> (PDF/2164KB)

Replay the Webcast
KPMG 2015 Global REFM Outsourcing Pulse Survey Results >

https://www.kpmg-institutes.com/institutes/shared-services-
outsourcing-institute/events/2016/01/2015-refm-survey-results.html

http://www.kpmg-institutes.com/content/dam/kpmg/
sharedservicesoutsourcinginstitute/pdf/2016/refm-2015-pulse-
report.pdf

Questions?
If you have any questions about this article please 
reach out to your KPMG engagement team or email 
us at us-kpmg-jp@kpmg.com.

The information contained herein is of a general nature and is not intended to address the 
circumstances of any particular individual or entity. Although we endeavor to provide accurate 
and timely information, there can be no guarantee that such information is accurate as of the 
date it is received or that it will continue to be accurate in the future. No one should act upon 
such information without appropriate professional advice after thorough examination of the 
particular situation.

© 2016 KPMG LLP, a Delaware limited liability partnership and the U.S. member firm of the 
KPMG network of independent member firms affiliated with KPMG International Cooperative 
(“KPMG International”), a Swiss entity. All rights reserved. Printed in the U.S.A. The KPMG 
name and logo are registered trademarks or trademarks of KPMG International.

REFM outsourcing deal attributes•

Current REFM outsourcing market trends, conditions, and demand 
levels

•

Top drivers and challenges for REFM process improvement and 
outsourcing efforts

•

REFM market characteristics on topics such as top priorities, service 
delivery models, and space utilization plans

•

Global REFM sourcing, governance, and management models•

http://www.kpmg-institutes.com/content/dam/kpmg/sharedservicesoutsourcinginstitute/pdf/2016/refm-2015-pulse-report.pdf
https://www.kpmg-institutes.com/institutes/shared-services-outsourcing-institute/events/2016/01/2015-refm-survey-results.html
mailto:us-kpmg-jp@kpmg.com
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Managing Intangible Property of Japanese Multinational Companies in the Mergers & 
Acquisition Context

U.S. business update for Japanese companies

Jnet newsletter

In recent years, Japanese multinational companies have been 
acquiring an increasing number of foreign companies or divisions of 
companies. Although the acquisition of existing foreign companies or 
business divisions has been an effective means for Japanese 
multinational companies to quickly expand their business into foreign 
and new markets, it has created difficulties related to integrating the 
management of the acquired foreign companies or business divisions. 
From a purely managerial perspective, Japanese multinational 
companies may encounter a variety of difficulties due to the 
differences in the acquiring companies’ business policies and corporate 
cultures. In addition, integrating accounting and tax systems post 
acquisition may present certain challenges and may require 
improvements to such systems regardless of the new business 
structure. Furthermore, from an operations perspective, the new 
responsibility of properly managing the transfer prices applied to new 
intercompany transactions presents additional complexities. This may 
be quite challenging as many countries around the world, including 
Japan, have implemented their own set of transfer pricing regulations. 
Typically, properly managing transfer prices requires analyzing the 
intercompany transactions based on the functions performed, assets 
employed, and risks borne by each of the relevant entities. In recent 
years, one of the key areas of focus related to transfer pricing and 
international tax has been the treatment of intangible property. This 
article focuses on the management of intangible property (also 
referred as “intangibles”) in the context of transfer pricing and mergers 
and acquisitions (M&A).

Introduction

The definition of intangible property varies depending on the context 
and purpose, and the value of intangibles is often difficult to determine. 
Generally, intangible property as defined for tax purposes is not 
necessarily identical to the definition in accounting books. From a tax 
perspective, intangible property is typically considered a significant 
source for generating corporate profit. Thus, such intangible property 
has become one of the most important factors in determining the 
allocation of international taxable income.

Definition of Intangible Property for Tax Purpose

Historically, international tax and transfer pricing practitioners have 
allocated profits across multinational companies and their respective 
jurisdictions based on primarily economic ownership, while keeping an 
eye on the economic implications of legal ownership. A common 
transfer pricing approach was to first allocate profit based on routine 
return to entities that performed relatively routine activities and then 
allocate the residual profit to the entity(ies) owning intangibles and 
funding their creation. Therefore, to the extent important intangibles 
are owned and funded by the entity in a low-tax jurisdiction, a 
significant level of profit is attributable to the entity in the low-tax 
jurisdiction. As a result, the global tax burden of the multinational 
company is decreased and the overall global effective tax rate of the 
multinational company is reduced. However, one of the important 

IP Issues

Indeed, conceptualizing, defining, and valuing intangibles is one of the 
focal points of the Base Erosion and Profit Shifting (BEPS) project that 
the Organisation for Economic Co-operation and Development (OECD) 
and the Group of 20 (G20) have been developing. The Final Reports of 
the BEPS project were issued in 2015 and provide a broad definition of 
intangibles for transfer pricing purposes. Specifically, intangibles are 
defined as property “which is not a physical or financial asset, which is 
capable of being owned or controlled for use in commercial activities, 
and whose use or transfer would be compensated had it occurred in a 
transaction between independent parties in comparable circumstances.”
The broad and general definition reflects the difficulty of defining the 
intangibles and the fact that the BEPS discussion involves many 
countries that have possibly conflicting interests among them. 
Moreover, since unique intangibles may be created, depending on the 
industry and the business environment, it is hard to present a specific, 
all-encompassing, concrete definition of intangibles. Given the differing 
tax laws, rules, and interpretations with respect to the definition of 
intangible property across countries, there is no clear unified position 
that applies to each case, and consequently, international conflicts 
between the tax authorities representing different jurisdictions have 
arisen frequently.

© 2016 KPMG LLP, a Delaware limited liability partnership and the U.S. member firm of the 
KPMG network of independent member firms affiliated with KPMG International Cooperative 
(“KPMG International”), a Swiss entity. All rights reserved. Printed in the U.S.A. The KPMG 
name and logo are registered trademarks or trademarks of KPMG International.



The OECD and the BEPS Project have been debating issues related to 
intangibles and the economic substance of entities holding intangibles, 
as this directly links to strategies resulting in excessive tax savings/tax 
avoidance. Moreover, economic substance is also the key issue in 
several current transfer pricing dispute cases. With the release of the 
BEPS Final Reports and the resulting increased debate surrounding 
intangibles in the world, Japanese multinational companies may receive 
more scrutiny from the local tax authorities if the economic substance 
of entities holding ownership of intangibles do not align with profit 
allocations among the group companies.

Several key factors to consider when determining which entity(ies) 
should receive the return attributable to intangibles is which entities, in 
addition to funding IP, perform the functions related to development, 
enhancement, maintenance, protection, and exploitation of the 
intangibles. The BEPS position is that only entities performing these 
functions, in addition to funding IP development, should be attributed 
the intangible return. Despite the effort of the OECD and the BEPS 
Final Report, there is still no clear definition of intangible property. In 
addition, local tax authorities also implement BEPS Project by 
harmonizing it with their existing regulations, resulting in slightly 
different definitions and treatments across different jurisdictions. 
Therefore, the facts and the degree of documentation required to 
satisfy the tax authorities’ inquiries may vary by company, by industry, 
and by country. For example, in the case of the IT industry, the location 
of chief systems engineers, who make important decisions with 
respect to systems development and who lead projects, may be 
considered an important fact. Other important facts may include locally 
hired systems engineers and the Japanese parent company’s capability 
to manage contract development projects. It is worth noting that in 
addition to R&D activities, other business activities may create 
intangibles. Such activities may include brand strategy/management, 
marketing-enhancing brand awareness, and negotiation for business 
alliance or key contracts with customers. The company would be 
required to maintain solid analyses, facts, and documentation/evidence 
supporting the intangible property owner’s direct involvement in their 
development and management to establish the economic substance 
of the entity.

In the context of M&A, one strategy that may be utilized to reduce risk 
related to economic substance challenges by tax authorities is the cost
-sharing arrangement (CSA). In a CSA, for example, the acquiring 
company and the acquired company become co-owners of the 
intangible property. In such an arrangement, both companies share the 
costs required to develop and generate the intangibles and will typically 
also be responsible for other key responsibilities such as manufacturing 
and/or distribution/sales and marketing in each company’s territories. 
However, a drawback of implementing a CSA would be less flexibility 
with respect to the company’s business strategy in light of the CSA 
requirements. A feasibility study would be important in the post-M&A 
integration phase to determine the viability of implementing the CSA 
option.

Intangible Transaction and Economic Substance

© 2016 KPMG LLP, a Delaware limited liability partnership and the U.S. member firm of the 
KPMG network of independent member firms affiliated with KPMG International Cooperative 
(“KPMG International”), a Swiss entity. All rights reserved. Printed in the U.S.A. The KPMG 
name and logo are registered trademarks or trademarks of KPMG International.

Jnet Newsletter: Issue 2 – 2016 | 5

Managing Intangible Property of Japanese Multinational Companies in the Mergers & Acquisition Context

points clearly articulated in the BEPS Final Reports is that a company 
should not expect residual profit allocation to be attributable based on 
merely funding development activities or holding the legal ownership 
of intangibles. This will be one of the most significant changes that 
BEPS will have on transfer pricing and international tax. Japanese 
multinational companies have generally been less aggressive with 
respect to tax planning to achieve significantly lower tax burdens. 
Differences in tax laws, corporate cultures, respective tax authorities 
value, and other factors contributed to the more conservative tax 
planning strategies used by Japanese multinational companies. 
Nevertheless, all transfer pricing and tax planning strategies related to 
intangible property will be impacted by the BEPS project.

Besides the concept and definition of intangibles, the BEPS project 
also tackles the related issues of information disclosure and disclosure 
requirements for tax avoidance schemes. Specifically, the new transfer 
pricing documentation regulations that incorporate elements of the 
BEPS Final Reports require much greater disclosure of information and 
significantly increased analysis and support of transfer pricing policies. 
Under such regulations, the parent company must account for its 
group operations and understand the value chain of the businesses, 
and perform detailed analyses and documentation on the economic 
substance at the entity in which the intangible property resides. 
Therefore, one of the major problems that is expected to arise is the 
conflict of interests not only between the tax authorities of countries 
on opposite sides of the intercompany transactions, but also between 
those tax authorities and any other tax authority involved in the 
transaction flow. For example, the tax authority of a country with 
enabling assets or resources (e.g., technology and know-how, natural 
resources, brands, markets, etc.) may emphasize the economic or 
high-value importance of those assets or resources in an effort to 
justify attribution of a higher level of tax revenue from these assets or 
resources.

However, the tax authority of the countries relevant to the company’s 
intercompany transactions will also likely have access to the same 
information disclosed by the company in its transfer pricing 
documentation (such as master file and country-by-country report) and 
may have their own (potentially contradictory) perspective. Therefore, 
it is particularly important for Japanese multinational companies to 
consider carefully how their transfer pricing arrangements are 
described and supported in their transfer pricing documentation, taking 
into account the perspectives of the relevant tax authorities and traits 
of each country involved in the intercompany transactions. To some 
extent, these issues have existed historically. Still, given the increased 
focus and demands surrounding BEPS, Japanese multinational 
companies must consider actions required in the future, especially 
when a company residing in a relatively low tax jurisdiction participates 
in an intercompany transaction related to intangibles or is planning to 
have such a transaction, or when the ownership of intangibles is 
unintentionally diversified as a result of acquisitions.

In summary, although the BEPS Final Reports do not define intangibles 
in a clear manner, the new rules relating to transfer pricing 
documentation require greater disclosure of information and 
transparency and obligate a company to provide a clear explanation of 
its intangibles and their respective transfer pricing arrangements. Given 
the greater visibility provided to the relevant tax authorities regarding 
the company’s intercompany transactions and the potentially conflicting 

perspective the tax authorities may have, especially for the intangibles 
related matters, the companies should be careful with respect to the 
treatment of intangibles and how they are discussed in the new 
transfer pricing documentation.



In the context of M&A, generally there are the two types of approaches 
to acquiring a company: (1) stock purchase, where the company 
acquires all or a portion of the target company’s shares and (2) asset 
purchase, where the company acquires the business assets related to 
the target company.

M&A and IP Migration

In the case of a stock purchase transaction, the acquiring company 
(either a U.S. affiliate of the Japanese parent company or the Japanese 
parent company itself) acquires the business by purchasing the target 
company’s stocks from other shareholders. As an example, a Japanese 
acquiring company would be the parent company, and the target 
company being acquired by this company would become its subsidiary 
in the United States. Since the target U.S. company survives and 
continues holding the business assets, including any intangibles, the 
intangibles continue to reside in the United States and no intangible 
migration has occurred from the United States to Japan.
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Stock Purchase•

In the case of an asset purchase transaction, the targeted U.S. 
company can be acquired by either a U.S. affiliate of the Japanese 
parent company or the Japanese parent company itself. When a U.S. 
affiliate (either a newly established entity or an already existing affiliate) 
purchases the business assets of the targeted U.S. company, the 
intangibles continue to reside in the United States since both 
companies are U.S. entities (i.e., the transfer of intangibles occurs 
within the United States). However, if the Japanese company directly 
purchases the business assets and subsequently contributes business 
assets (excluding intangible assets) intended for its local operations into 
the U.S. entity, then the Japanese company may become an owner of 
the intangibles of the acquired U.S. company. In such a case, the 
intangibles would migrate from the U.S. to Japan upon the execution 
of the M&A transaction.

Asset Purchase•

© 2016 KPMG LLP, a Delaware limited liability partnership and the U.S. member firm of the 
KPMG network of independent member firms affiliated with KPMG International Cooperative 
(“KPMG International”), a Swiss entity. All rights reserved. Printed in the U.S.A. The KPMG 
name and logo are registered trademarks or trademarks of KPMG International.
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There are several approaches Japanese multinational companies may 
take to manage intangibles in the cross-border M&A. The simplest way 
is to migrate the acquired company’s intangibles and centralize all 
intangibles in the Japanese parent (centralization). Under this approach, 
the Japanese parent company typically compensates local research and 
development (R&D) entities under a contract R&D arrangement after 
the merger to keep the intangibles in Japan. Centralization is frequently 
used by Japanese multinational companies, because this approach does 
not create much complexity in their intercompany transactions and it is 
easier to manage transfer pricing issues. However, the intangibles 
centralization approach requires not only valuation and migration of 
intangibles to the Japanese parent, but also that the Japanese parent 
manage and monitor all R&D projects performed by local R&D entities 
and that it protect intangibles from infringements, which imposes some 
administrative burdens on the Japanese parent company. Furthermore, 
the Japanese parent will be responsible for funding all R&D investments 
and taking all the R&D risks. In some cases, the Japanese parent may 
continuously suffer losses due to the hefty R&D investment funding 
made to overseas R&D entities, which may unnecessarily increase the 
group’s overall global effective tax rate by putting the Japanese 
company in a loss position while making acquired companies profitable 
in jurisdictions outside Japan.

Managing IP

© 2016 KPMG LLP, a Delaware limited liability partnership and the U.S. member firm of the 
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1 BEPS Project emphasizes the centrality of the functions related to development, enhancement, maintenance, protection, and exploitation of the intangibles for the determination of 
which entity(ies) are the economic owner(s) of the intangible returns.

Japanese multinational companies should consider carefully the 
ownership and location of intangibles of the acquired company during 
the planning and integration phase of the M&A as this becomes very 
important from the perspective of managing the transfer pricing. As 
mentioned previously, under the current transfer pricing regime, the 
economic ownership1 of the intangibles is generally entitled to receive 
the residual profits generated from these business operations. 
Moreover, the location of the intangibles owned by the acquired 
company (e.g., Japan, the United States. or other country) directly 
impacts the intercompany transaction flow and the profit allocation 
among the group companies, and thus, the location of intangibles is 
one of the key decisions in the planning and post-M&A integration 
phase. Nevertheless, as discussed above, with the BEPS Project, 
there is an increased focus and debate regarding intangible property, in 
particular with respect to the economic substance surrounding such 
transactions and the arm’s-length valuation of intangibles. The BEPS 
Project also discusses the applicability of specific valuation techniques 
to determine intangible value. Still, it would be difficult to calculate an 
intangible value that would be acceptable to multiple tax authorities 
since all the valuation techniques require several assumptions, some 
of which are not certain and are subjective in nature. While the general 
application of the purchase price allocation (PPA) is not generally 
accepted as a transfer pricing method, and the BEPS Project does 
contemplate using this valuation method, the PPA may sometimes be 
considered as a potential starting point for estimating intangible value. 
However, as there are several differences between financial accounting 
and transfer pricing treatments, certain adjustments may be necessary. 
In addition, certain adjustments related to timing may be necessary if a 
certain period of time has passed between the PPA and the transfer of 

the intangibles. Nevertheless, we have seen that some Japanese 
multinational companies leverage the results of PPA to help support the 
valuation of the intangible property when the company redesigns its 
intangible holding structure during the post-M&A integration phase.

Figure 2
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CSAs are commonly used by multinational companies to allocate 
intangible development costs, for tax strategy purposes, and for various 
business strategy reasons, such as managing cash globally to bear 
significant developing costs, allocating risks associated with the 
development activities, and conducting R&D activities closer to the 
market and customers, etc.

When multinational companies develop and manage the economic 
ownership of the intangibles generated under the cost-sharing rules in 
the respective countries, the entities participating in the CSA will be 
able to allocate the costs of developing the intangibles based on the 
respective entities’ reasonably anticipated benefits. In this way, if the 
CSA meets the specified requirements in the respective countries, the 
CSA participants will not have to license the use of intangibles 
developed under the CSA from each other. Instead, the non-routine 
profit or loss generated based on the intangibles will be allocated in 
accordance with the economic ownership of the intangibles and as 
determined by the reasonable anticipated benefits of each CSA 
participant. It should be noted that economic ownership is not 
necessarily the same as legal ownership. CSAs are common for U.S. 
multinational companies, as the rules and requirements for CSAs are 
clearer and well established in the U.S. Treasury Regulation 482-7. On 
the other hand, Japanese rules for CSAs in the Commissioner’s 
Directive on the Establishment of Instructions for the Administration of 
Transfer Pricing Matters (Japanese Transfer Pricing Administrative 
Guidelines) 2-14 to 2-18 are not as clear as the U.S. cost-sharing rules 
in Treasury Regulation 482-7. For example, there is no clear guidance 
on the buy-in or buy-out payment necessary for the inception or 
termination of the CSA. It needs to be noted that Japanese cost-sharing 
rules and the tax authority’s views on cost sharing are not always the 
same as those of the United States, and thus, a CSA commonly used 
by U.S. multination companies may not always be the best option in 
cases involving Japan.

Cost-Sharing Arrangement

Having said that, there are many Japanese companies successfully 
using CSAs to manage the cost of developing intangibles and to 
manage the economic ownership of the intangibles, both from a tax 
strategy and business strategy perspective, but there are also many 
Japanese companies successfully managing the intangibles without 
using CSAs by clearly distinguishing and separating the intangibles 
developed and owned by their respective entities. However, it is clear 
that there are many Japanese companies that are not strategically 
managing the intangibles at all. This is especially prevalent in cases of 
acquisitions of new companies that own significant intangibles. This 
increased difficulty of properly managing the group companies’ 
development activities and economic ownership of the intangibles 
results in these companies facing significant tax risk, especially when 
the intangibles generate significant profit or loss and where economic 
ownership of the intangibles is not clear.

Post-M&A Intangible Property Management for Japanese 
Companies
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Some Japanese multinational companies adopt alternative approaches 
to centralization by developing intangibles that are owned in different 
jurisdictions (see Fig. 2: decentralization A). Typically, the motivation to 
use this approach is primarily derived from the company’s business 
strategy, which often relies on transferring R&D functions and risks to 
local foreign entities or increasing transparency to enhance performance 
evaluation of foreign entities. This approach is feasible, but the Japanese 
parent company must carefully manage its global intangible holding 
structure especially if the intangibles located in multiple jurisdictions 
begin creating collaboration benefits to the worldwide operations, or if 
several R&D entities participate in codevelopment projects. This issue 
may become significant if the Japanese parent company does not 
develop a global intangible holding structure after the company acquires 
a company, especially if the purpose of acquisition was to obtain a 
specific technology, brand, or intangibles owned by the target company.

Another decentralized approach involves implementing a CSA 
(see Fig. 2: decentralization B). Under the CSA, the affiliates in the 
various jurisdictions share the costs and risks associated with intangible 
development that may facilitate the Japanese parent company’s 
business objectives. It is expected that the number of Japanese 
companies using the CSA will increase in the future. However, one 
drawback to a CSA may be that the Japanese parent company may be 
scrutinized more closely by the tax authority, especially if the CSA is 
with an entity in a low-tax jurisdiction. Therefore, a feasibility study 
should be conducted in advance to avoid any adverse tax consequences 
of implementing the decentralization B approach.

In addition to the methods discussed in the preceding, there are many 
other approaches to manage intangibles, and the optimal structure will 
depend on the company’s specific business goals and circumstances. 
We suggest that Japanese parent companies review their global 
intangible holding structures to confirm the current structures actually 
fit the company’s business objectives. Specifically, after completing an 
acquisition, it would be worth reconsidering the global intangible 
holding structure, as this may affect the success of the post-M&A 
integration phase and operations efficiency. For example, some 
Japanese companies may acquire relatively smaller value intangibles 
from start-up companies in the same business area and centralize the 
acquired intangible properties in Japan based on a reasonable valuation 
analysis. This permits the Japanese parent company to efficiently 
manage all intangibles in Japan, which establishes a platform for the 
company’s global intangible holding structure. On the other hand, this 
may decrease the transparency with respect to performance evaluation 
of the acquired company, especially when the comparable profits 
method (CPM) is applied as a transfer pricing policy since such a policy 
guarantees a specific return to the entity. In some cases, the intangible 
decentralization approach better fits the company’s business objectives, 
particularly in a case in which the Japanese company acquires a 
relatively large enterprise owning substantial intangibles and the 
acquired company needs to continue its R&D investment 
independently. The M&A transaction can be the triggering event for the 
company to start reconsidering the current intangible holding structure.



It is not common for Japanese multinational companies to manage 
intangible property merely for tax saving purposes; instead, they focus 
on developing a tax strategy aligned with their business strategies. 
However, it is not rare for Japanese multinational companies to inherit 
an aggressive tax strategy associated with intangibles acquired through 
the acquisition of U.S. companies.  In these occasions, some Japanese 
multinational companies plan ahead and reorganize the intangibles 
ownership during the acquisition based on their future business and tax 
strategies. Nevertheless, some Japanese multinational companies 
proceed with the acquisition without sufficient planning for the 
intangibles, which may significantly impact the future success from 
both business and tax strategy perspectives. As a leading practice, it is 
important for Japanese multinational companies to strategically 
determine the structure of the future intangible ownership from a tax 
strategy perspective and as part of the overall business strategy.

Japanese tax reform in 2016 is expected to require a master file and 
country-by-country report based on Action 13 of the BEPS project. 
Moreover, understanding the company’s value chain including how 
intangibles are developed and owned from the economic perspective 
and, most importantly, how intangibles are managed, will be very 
helpful to companies in preparing Action 13 documentation as BEPS 
Action 13 requires a description of the supply chain for certain segments 
of a company’s business with a chart or diagram depicting the supply 
chain being acceptable. An alternative approach that Japanese 
multinational companies may consider to manage transfer pricing risk 
related to intangibles is an advance pricing agreement (APA). Since 
M&A can have a significant impact to value chain management, it is 
important for the multinational company to consider the impact to the 
overall group’s value chain before the acquisition.

In general, U.S. multinational companies have internal resources to 
develop and manage the company’s tax strategy while using external 
resources for dealing with more complex tax strategies, especially 
those associated with cross-border M&A transactions. In contrast, 
many Japanese multinational companies consider tax as a cost of 
doing business and treat it more as a compliance matter rather than an 
opportunity for implementing strategies, and thus, Japanese 
multinational companies maintain and use limited resources in this area, 
even for complex cross-border M&A transactions and other more 
complex tax matters. However, there is an opportunity, and in fact a 
necessity, for developing tax strategy where appropriate, either prior to 
or in the early stages of an M&A transaction, as this may contribute to 
a more efficient and effective postmerger integration of the acquired 
entity. Managing the group’s intangibles from a tax strategy perspective 
will require putting appropriate internal agreements in place, 
determining the internal pricing policy including the transaction flow, 
and documenting the global transfer pricing. In addition, it will require 
a strategic approach from a business perspective, such as managing 
the global cash flow and allocating the risk for intangible development 
and other business reasons. However, these efforts foster proper 
management of intangibles, which may assist greatly in generating a 
smooth postmerger integration. In short, to capture the most synergy 
from the M&A transaction in which the company has made a 
significant investment, it is important for the company to strategically 
determine the intangible management structure.

Conclusion
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Auditing & Accounting Update

U.S. business update for Japanese companies

Jnet newsletter

FASB Proposes Defined Benefit Plan Disclosures, and FASB 
Proposes Changes to Presentation of Net Benefit Cost
On January 26, 2016, the FASB proposed improvements to disclosures 
about defined benefit pension and other postretirement plans, and 
proposed changes to the financial statement presentation of net benefit 
cost, respectively.

In this section, we provide brief updates on regulatory 
developments in auditing and accounting that may impact 
Japanese companies in the United States. Further discussion of 
the issues can be found in KPMG's Department of Professional 
Practice's Defining Issues
http://search.kpmginstitutes.com/?bigi=1&q=Defining+Issues&x=0&y=0

Go to Defining Issues 16-3 >
http://www.kpmg-institutes.com/content/dam/kpmg/
financialreportingnetwork/pdf/2016/defining-issues-16-3-fasb-benefit-
plan.pdf

Go to Defining Issues 16-4 >
http://www.kpmg-institutes.com/content/dam/kpmg/
financialreportingnetwork/pdf/2016/defining-issues-16-4-fasb-net-benefit-
cost.pdf

FASB Reaffirms Amendments to Revenue Standard; Discusses 
Potential Disclosure Relief
On February 10, 2016, the FASB reaffirmed proposed narrow-scope 
improvements and practical expedient amendments to the new revenue 
standard issued on September 30, 2015, to make it more operational 
without changing its underlying principles. The FASB also discussed a 
proposal to expand disclosure relief under the standard.

Go to Defining Issues 16-5 >
http://www.kpmg-institutes.com/content/dam/kpmg/
financialreportingnetwork/pdf/2016/defining-issues-16-5-fasb-revenue-
relief.pdf

FASB Balloons Balance Sheet with New Lease Accounting 
Standard
On February 25, 2016, the FASB issued ASU 2016-02, Leases. The 
new standard ushers in a new era in which lessees will recognize 
most leases on-balance sheet. This will increase their reported assets 
and liabilities – in some cases very significantly. Lessor accounting 
remains substantially similar to current U.S. GAAP.

ASU 2016-02 is effective for public business entities, certain not-for-
profit entities, and certain employee benefit plans for annual and 
interim periods in fiscal years beginning after December 15, 2018. For 
all other entities it is effective for annual periods beginning after 
December 15, 2019, and interim periods in fiscal years beginning after 
December 15, 2020. ASU 2016-02 mandates a modified retrospective 
transition method for all entities.

Go to Defining Issues 16-6 >
http://www.kpmg-institutes.com/content/dam/kpmg/
financialreportingnetwork/pdf/2016/defining-issues-16-6-leases-asu-
842.pdf

EITF Reaches Consensus-for-Exposure about Presentation of 
Restricted Cash
The FASB’s Emerging Issues Task Force (EITF) reached a consensus-
for-exposure at its March 3, 2016, meeting about the presentation of 
restricted cash in the statement of cash flows. The FASB will consider 
this decision at a future meeting.

Go to Defining Issues 16-7 >
http://www.kpmg-institutes.com/content/dam/kpmg/
financialreportingnetwork/pdf/2016/defining-issues-16-7-eitf-consensus-
for-exposure.pdf

http://search.kpmginstitutes.com/?bigi=1&q=Defining+Issues&x=0&y=0
http://www.kpmg-institutes.com/content/dam/kpmg/financialreportingnetwork/pdf/2016/defining-issues-16-3-fasb-benefit-plan.pdf
http://www.kpmg-institutes.com/content/dam/kpmg/financialreportingnetwork/pdf/2016/defining-issues-16-4-fasb-net-benefit-cost.pdf
http://www.kpmg-institutes.com/content/dam/kpmg/financialreportingnetwork/pdf/2016/defining-issues-16-5-fasb-revenue-relief.pdf
http://www.kpmg-institutes.com/content/dam/kpmg/financialreportingnetwork/pdf/2016/defining-issues-16-6-leases-asu-842.pdf
http://www.kpmg-institutes.com/content/dam/kpmg/financialreportingnetwork/pdf/2016/defining-issues-16-7-eitf-consensus-for-exposure.pdf
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Go to Defining Issues 16-9 >
http://www.kpmg-institutes.com/content/dam/kpmg/
financialreportingnetwork/pdf/2016/defining-issues-16-9-equity-method-
asu-2016-07.pdf

FASB Eliminates Retroactive Application of Equity Method
On March 15, 2016, as part of its simplification initiative, the FASB 
issued an ASU that eliminates the requirement for an investor to 
retroactively apply the equity method when its increase in ownership 
interest (or degree of influence) in an investee triggers equity method 
accounting.

Go to Defining Issues 16-8 >
http://www.kpmg-institutes.com/content/dam/kpmg/
financialreportingnetwork/pdf/2016/defining-issues-16-8-private-
alternatives.pdf

FASB and PCC Eliminate Effective Dates and Clarify Transition 
Guidance for Private Company Alternatives
On March 7, 2016, the FASB issued an ASU that eliminates the 
effective dates for four private company accounting alternatives 
developed by the Private Company Council (PCC). The ASU is effective 
immediately, and allows a private company to elect any of the PCC 
alternatives at the beginning of any annual reporting period for the first 
time without assessing preferability.

Go to Defining Issues 16-10 >
http://www.kpmg-institutes.com/content/dam/kpmg/
financialreportingnetwork/pdf/2016/defining-issues-16-10-principal-agent-
asu-2016-08.pdf

FASB Finalizes Amendments to Principal-Agent Guidance in 
New Revenue Standard
On March 17, 2016, the FASB issued an ASU that amends the principal 
versus agent guidance in the new revenue standard, and clarifies that 
the analysis must focus on whether the entity has control of the goods 
or services before they are transferred to the customer.

The information contained herein is of a general nature and is not intended to address the 
circumstances of any particular individual or entity. Although we endeavor to provide accurate 
and timely information, there can be no guarantee that such information is accurate as of the 
date it is received or that it will continue to be accurate in the future. No one should act upon 
such information without appropriate professional advice after thorough examination of the 
particular situation.
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Tax Update

U.S. business update for Japanese companies

Jnet newsletter

Regulations: “Inversions” and earnings stripping; 
new business tax reform framework
On, April 4, 2016, the Treasury Department and IRS released for 
publication in the Federal Register temporary regulations (T.D. 9761) and 
by cross-reference proposed regulations (REG-135734-14) that address 
transactions that are “structured to avoid the purposes of sections 7874 
and 367” and certain post-inversion tax avoidance transactions.

The 204-page temporary regulations concern certain domestic 
corporations and domestic partnerships with assets that are directly or 
indirectly acquired by a foreign corporation and certain persons related 
to the domestic corporations and domestic partnerships.

In a related release, Treasury explained that the temporary and 
proposed regulations are intended to reduce the benefits of and limit 
the number of corporate tax inversions—including by addressing 
earnings stripping. As Treasury explained, in undertaking an inversion 
transaction, companies move their tax residence overseas to avoid U.S. 
taxes without making significant changes in their business operations. 
After an inversion, many of these companies continue to take advantage 
of the benefits of being based in the United States.

Today’s Treasury release explains that the regulations will:

In this section of Jnet, we provide brief updates on legislative, 
judicial, and administrative developments in tax that may impact 
Japanese companies operating in the United States.

up-front due diligence and documentation with respect to the 
characterization of related-party financial instruments as debt. If these 
requirements are not met, instruments will be treated as equity for 
tax purposes

Treasury will continue to explore additional ways to address inversions.

Michigan: Court invalidates department’s guidance 
on unitary group composition
Recently, the Michigan Court of Appeals addressed whether, in the 
context of a unitary group, indirect ownership was the same as 
“constructive ownership” under federal law. The case involved two 
corporate entities and a limited partnership. Under the Michigan 
Business Tax (MBT) test for a unitary group�which is also applied for 
purpose of the corporate income tax that became effective in 2012—
one member of the group must directly or indirectly own or control more 
than 50 percent of the ownership interests of the other members. In 
Revenue Administrative Bulletin 2010-01, which addressed the unitary 
business group control test, the Department of Treasury adopted IRC 
§318 type-attribution rules to determine whether a group of persons 
met the requisite ownership and control tests. Applying the tests 
outlined in RAB 2010-01, the Department determined that the parties 
at issue constituted a unitary group. The taxpayer protested this 
determination.

Because the parties agreed that no entity directly owned more than 50 
percent of any of the others, the issue before the court was whether 
there was sufficient indirect ownership or control. Although indirect 
ownership was not defined in the MBT Act, a term used in the Act and 
not defined differently was to be given the same meaning as when 
used in a comparable context in federal tax law. The trial court, while 
noting that there was no directly comparable federal provision, 
nevertheless held that the most contextually analogous rules were the 
international tax rules that required a U.S. shareholder to include in its 

Limit inversions by disregarding foreign parent stock attributable to 
recent inversions or acquisitions of U.S. companies—to prevent a 
foreign company (including a recent inverter) that acquires multiple 
U.S. companies in stock-based transactions from using the resulting 
increase in size to avoid the current inversion thresholds for a 
subsequent U.S. acquisition

•

Address earnings stripping by: (1) targeting transactions that 
generate large interest deductions by simply increasing related-party 
debt without financing new investment in the United States; 
(2) allowing the IRS on audit to divide debt instruments into part debt 
and part equity, rather than the current system that generally treats 
them as wholly one or the other; and (3) facilitating improved due 
diligence and compliance by requiring certain large corporations to do 

•

Formalize Treasury’s two previous actions in September 2014 and 
November 2015

•

April 2016



Expand and clarify the exemptions for certain U.S. individuals with 
signature or other authority over foreign financial accounts, by 
amending the FBAR regulation and eliminating the requirement for 
officers and employees of companies/entities to report on accounts 
for which they have signature or other authority, but no financial 
interest, due solely to their employment, provided that their employer 
has an FBAR filing obligation to report the foreign financial account

•

Remove the special rules permitting limited account information to 
be reported when a U.S. person has a financial interest in or 
signature authority over 25 or more foreign financial accounts, and 
instead require all U.S. persons required to file an FBAR to report 
detailed account information on all foreign financial accounts for 
which they are required to file an FBAR

•

Require institutions to maintain a list of all officers and employees 
with signature or other authority over foreign financial accounts, with 
this list to be made available to FinCEN and law enforcement upon 
request

•

Make other changes, including a change to the filing date for FBAR 
reports due in 2017 and a revision to reflect electronic filing of FBARs

•

Restore the dividend exclusion for dividends received from banks•

Expand the corporate franchise tax to apply to all corporations doing 
business in Louisiana through an interest in a pass-through entity 
and that revise the definition of “corporation”

•

Impose a limit on a net operating loss (NOL) carryover deduction and 
clarify that it cannot exceed 72% of Louisiana’s net income for any 
return filed on or after July 1, 2015

•

Adopt a related-party expense disallowance rule (i.e., addback 
provisions)

•

Re-order the application of NOLs from prior years•

Provide rules for the order in which credits can be applied•

Reduce enterprise zone credits and remove hotels from eligibility•

Allow for the electorate to vote on a state constitutional amendment 
to eliminate the corporate deduction for federal income taxes paid

•
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Proposed regulations: FBAR reporting change
The Financial Crimes Enforcement Network (FinCEN) of the U.S. 
Treasury Department issued a release announcing that a notice of 
proposed rulemaking would be issued to revise the regulations 
implementing the Bank Secrecy Act regarding “Reports of Foreign 
Bank and Financial Accounts” (FBAR).

The proposed rule would:

Filing date

The FBAR is a calendar year report with the 2015 calendar year FBAR 
due June 30, 2016. However, beginning with the 2016 calendar year, 
as changed by recent legislation, the due date for FBAR reporting will 
be April 15 of the year following the December 31 report ending date. 
Extensions provided by various FinCEN notices during the last five years 
are not addressed in the proposed regulations.

As noted in a footnote in the proposed rule, FinCEN stated that it 
“understands that, as part of the final rule, it would need to determine 
the effect of the provisions of this proposed rule on earlier FBAR 
deferrals.…” The proposed regulations do not provide for a proposed 
effective date.

return the income of a controlled foreign corporation. These federal 
provisions adopted the same attribution rules under IRC § 318 that the 
Department applied in its RAB, thus, the trial court held that the parties 
were a unitary group. The taxpayer appealed.

The appeals court rejected the Department’s application of IRC §318 in 
determining whether the indirect ownership test was met. The court 
emphasized that although the MBT law mandated that federal tax laws 
must be applied to define a statutorily undefined term, the federal 
context must be comparable to the Michigan context. The appeals court 
determined that “constructive ownership”—a legal fiction—was not a 

“comparable context” to “indirect ownership.” Moreover, the federal 
tax statutes and regulations were replete with examples illustrating that 
indirect ownership and constructive ownership were two different 
concepts. Because there was no comparable federal context in the IRC, 
the court applied the “ordinary and primarily understood meaning” of 
“indirect ownership” and ultimately defined indirect ownership to mean 
ownership through an intermediary, not ownership by operation of legal 
fiction. The court concluded that the parties were not unitary and 
granted the taxpayer’s summary judgment motion.
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Louisiana: New corporate income tax, franchise tax, 
sales tax laws

Louisiana’s special legislative session ended with lawmakers agreeing 
to tax increases and spending cuts, many of which are temporary, in an 
effort to address a budget deficit for the fiscal year beginning July 1, 
2016.

Corporate income tax and franchise tax

Among the corporate income and franchise tax provisions are 
measures that:

Sales and use taxes

The legislature also passed bills that expand the state’s sales and use 
tax nexus rules; that impose limits on compensation allowed vendors 
for collecting and remitting sales and use tax on behalf of the state; 
and that impose limits on the exclusions and exemptions previously 
available for sales and use tax purposes. In general, the effective date 
for the sales and use tax changes is April 1, 2016.

There is also a new 1% (one percent) state-level sales and use tax that 
will be effective April 1, 2016, through June 30, 2018.

Tax Update

March 2016



A number of provisions intended to eliminate double taxation without 
creating opportunities for non-taxation or reduced taxation through 
tax evasion or avoidance; however, it does not reduce withholding 
taxes on payments of “highly mobile income”—income that 
taxpayers can easily shift around the globe through deductible 
payments such as royalties and interest—that are made to related 
persons that enjoy low or no taxation with respect to that income 
under a preferential tax regime

•

Updates reflecting technical improvements developed in the context 
of bilateral tax treaty negotiations and do not represent substantive 
changes to the prior model

•

A new article that obligates treaty partners to consult with a view to 
amending the treaty as necessary when changes in the domestic law 
of a treaty partner draw into question the treaty’s original balance of 
negotiated benefits and the need for the treaty to reduce double 
taxation

•

Measures to reduce the tax benefits of corporate inversions—it 
denies reduced withholding taxes on U.S. source payments made by 
companies that engage in inversions to related foreign persons

•

Rules requiring that disputes between tax authorities regarding the 
application of tax treaties be resolved through mandatory binding 
arbitration—the “last best offer” approach to arbitration in the new 
model income tax treaty is substantively the same as the arbitration 
provision in four U.S. tax treaties in force and three U.S. tax treaties 
that are awaiting the advice and consent of the Senate

•

IRS announces APMA will accept bilateral APAs with 
India
On February 1, the IRS announced that on February 16, 2016, the 
Advance Pricing and Mutual Agreement office (APMA) will begin 
accepting requests for bilateral advance pricing agreements (bilateral 
APAs) between the United States and India. This mid-February date is 
intended to allow taxpayers sufficient time to file their APA requests 
before the start of the new Indian fiscal year (April 1).

The IRS release (IR 2016-13) represents an important step in 
strengthening ties between the two governments in the taxation of 
multinationals. Bilateral APAs provide greater predictability in taxation, 
easing the uncertainty of doing business in each country.

Background

In January 2015, the U.S. and Indian competent authorities jointly 
announced that they had reached agreement on a framework for 
resolving longstanding competent authority cases involving Indian-
resident affiliates performing information technology-enabled services 
or software development services. In light of this agreement, APMA 
began accepting requests in March 2015 for pre-filing conferences 
(PFCs) for bilateral APAs between the United States and India.

The U.S. and Indian competent authorities are reported to have 
resolved recently as many as 100 mutual agreement procedure cases 
and more are expected to be settled early this year. As a result of the 
competent authorities’ progress in concluding cases since that time, 
the U.S. competent authority and the Indian competent authority are 
now ready to accept requests for bilateral APAs covering information 
technology-enabled services, software development services, or other 
issues for whose resolution transfer pricing principles are relevant.

FIRPTA withholding tax rate in section 1445(a) 
increases to 15% beginning February 17, 2016; IRS 
revises Form 8288 and instructions
Beginning Wednesday, February 17, 2016, the withholding tax rate in 
section 1445(a) will increase to 15% (from the previous rate of 10%) of 
the amount realized by a foreign person that disposes of a “U.S. real 
property interest” (USRPI). Section 1445 contains withholding tax rules 
relating to the Foreign Investment in Real Property Tax Act (FIRPTA).

On or after February 17, 2016, any person (a “withholding agent”) that 
acquires a USRPI from a foreign person generally will be required to 
withhold an amount equal to this new rate of 15% of the amount 
realized by a foreign person, and to use Form 8288, U.S. Withholding 
Tax Return for Dispositions by Foreign Persons of U.S. Real Property 
Interests, to deposit that amount with the IRS no later than the 20th 
day after the acquisition. A withholding agent that fails to timely deposit 
the required amount generally will be jointly and severally liable for the 
amount it fails to timely deposit, plus penalties and interest.

Form 8288 is revised

To reflect the increase to 15% of the FIRPTA withholding tax rate 
specified in section 1445(a), and other changes to the FIRPTA rules 
made by the Protecting Americans from Tax Hikes Act of 2015, P.L. 
114-113 (“PATH Act”), the IRS has issued a new version of Form 8288, 
U.S. Withholding Tax Return for Dispositions by Foreign Persons of U.S. 
Real Property Interests (Rev. February 2016), and the Instructions for 
Form 8288 (Rev. February 2016).

U.S. model income tax treaty (2016)

The U.S. Treasury Department today announced the release of a newly 
revised “U.S. Model Income Tax Convention” that will serve as the 
baseline text that Treasury will use as it negotiates tax treaties. Today’s 
release is the first update to the U.S. model income tax treaty since 
2006.

Overview

According to a Treasury Department release, the 2016 model income 
tax treaty includes:

The Instructions for Form 8288 (Rev. February 2016) discuss the 
increase in the section 1445(a) withholding tax rate, and also discuss 
other amendments made by the PATH Act to the rules relating to the 
FIRPTA rules in the Code that may affect filers of Form 8288. For 
example, these instructions also address the new exemption from 
FIRPTA tax and withholding for qualified foreign pension funds that was 
added by Section 323 of the PATH Act, and confirm that a qualified 
foreign pension fund or any entity wholly owned by such fund is not a 
foreign person for purposes of FIRPTA withholding reported on Form 
8288.

Background

The increase to 15% in the IRC section 1445(a) withholding tax rate 
was made by Section 324 of the Path Act as signed into law by 
President Obama on December 18, 2015 (the date of enactment). This 
increase was made effective for dispositions after the date which is 60 
days after the date of the enactment of the PATH Act.

Treasury reports that the 2016 model income tax treaty reflects changes 
made in response to comments received to the proposed model treaty 
provisions released in May 2015.

February 2016
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Reforms to the international tax system•

Limiting the ability of domestic entities to expatriate•

Repeal of natural resources production preferences•

Internet access tax ban is enacted, part of trade 
legislation
President Obama on February 24, 2016, signed into law H.R. 644, the 
“Trade Facilitation and Trade Enforcement Act of 2015,” which 
generally concerns trade and customs items. The legislation also 
includes a provision that makes permanent the ban on states and 
localities taxing internet access or placing multiple and discriminatory 
taxes on electronic commerce. The new law allows “grandfathered” 
states and localities to continue their existing taxes on internet access 
through June 2020.

The measures in the legislation are paid for by expanded customs user 
fees and increased penalties for a failure to file a tax return.

Background

First enacted in 1998 on a temporary basis, the general ban on states 
and localities taxing internet access or placing multiple and 
discriminatory taxes on electronic commerce has been extended 
numerous times. States and localities that had imposed and enforced 
taxes on internet access prior to October 1, 1998, generally can 
continue to do so under “grandfather provisions through June 2020."

Transfer pricing adjustments involving consolidated 
group member
On February 29, the U.S. Tax Court issued an opinion concluding that 
the IRS Commissioner—in exercising authority under Code section 482 
and adjusting the reported prices for items transferred among taxpayers 
and their foreign affiliates—is not required to determine the “true 
separate taxable income” of each controlled taxpayer in a consolidated 
group contemporaneously with making the transfer pricing adjustments. 
The Tax Court also concluded that the IRS Commissioner may aggregate 
one or more related transactions—instead of making specific 
adjustments for each type of transaction. In reaching these conclusions, 
the Tax Court denied a taxpayer motion for partial summary judgment. 
The case is: 

Summary

The taxpayers are U.S. corporations that file consolidated federal 
income tax returns. For the years at issue, the taxpayers engaged in 
transactions with their foreign affiliates. The transactions included the 
licensing of intangibles, the purchase and sale of manufactured property, 
and the provision of services.

The IRS evaluated whether the income from the transactions with the 
related parties was allocated at arm’s length, and considered the 
taxpayers’ transfer pricing studies, financial data and other information 
provided by the taxpayers, as well as publicly available information.

The IRS concluded that the income was not allocated at arm’s length, 
and adjusted the prices for the related-party transfers as reported by 
the taxpayers. The IRS then determined the consolidated group’s “true 
consolidated taxable income” by posting all of the adjustments to the 
separate taxable income of the group’s parent company (which 

Technical explanation expected

The Treasury release states that Treasury is preparing a detailed 
technical explanation of the 2016 model income tax treaty to be released 
this spring. The preamble to the model income tax treaty invites 
comments regarding certain situations that need to be addressed in the 
technical explanation for the so-called “active trade or business” test 
of Article 22 (Limitation on Benefits). The deadline for public comments 
on this subject is April 18, 2016.

Tax provisions in the administration’s FY 2017 budget

President Obama on February 9, 2016, transmitted to Congress his 
fiscal year (FY) 2017 budget, containing the administration’s 
recommendations to Congress for spending and taxation for the fiscal 
year that begins on October 1, 2016. Although it is not expected that 
Congress will enact—or even vote on—the president’s budget as a 
whole, the budget represents the administration’s view of the optimum 
direction of spending and revenue policy.

Overview

The president proposes expenditures of $4.147 trillion. Expenditures 
would adhere to the sequestration caps of the Budget Control Act of 
2011, as modified last fall by the Bipartisan Budget Act of 2015, 
although the budget anticipates lifting the caps in future years.

The budget would, according to the White House, reduce the deficit by 
$2.9 trillion over 10 years. More than $900 billion of that reduction 
would be attributable to changes in the taxation of capital gains and the 
reduction of tax benefits for upper income individuals. It would also be 
achieved through changes in the taxation of international business 
income (which would raise almost $800 billion in new revenue over 10 
years), and from other business tax changes (which would raise 
approximately $337 billion).

The president also proposes to impose a new fee on oil that would 
raise almost $320 billion over 10 years. That new revenue would be 
committed to investment in transportation information infrastructure 
as part of a multi-agency initiative to build a “clean” transportation 
system less reliant on carbon-producing fuels.

The budget also reiterates the president’s goal of cutting the corporate 
tax rate and making structural changes and closing loopholes. In The 
President’s Framework for Business Tax Reform (February 2012), he 
proposed cutting the corporate rate to 28%. The budget does not, 
however, provide sufficient revenue to offset the cost of such a rate 
reduction.

Business tax proposals

Many other tax proposals in the FY 2017 budget are familiar, having 
been included in previous budgets, such as:

increased the group’s consolidated taxable income). The IRS did not 
make any specific adjustment to any subsidiary’s separate taxable 
income. The IRS also did not determine any portion of the adjustments 
that related solely to tangibles, to intangibles, or to services.

The taxpayers moved for partial summary judgment, contending that 
the adjustments were arbitrary, capricious, and unreasonable as a 
matter of law because the IRS: (1) did not determine the “true separate 
taxable income” of each controlled taxpayer; and (2) did not make 
specific adjustments for each transaction involving an intangible, a 
purchase and sale of property, or a provision of services.

Today, the Tax Court denied the taxpayer motion for summary judgment, 
finding that section 482 and the related regulations do not require the 
IRS Commissioner—when exercising authority under section 482—to 
determine the true and separate taxable income of each controlled 
taxpayer in a consolidated group contemporaneously with the transfer 
pricing adjustment.
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Repeal of LIFO and LCM accounting•

Taxation of carried interests in partnerships as ordinary income•

Insurance industry reforms•

Limit the tax value of certain deductions and exclusions to 28%•

Impose a new minimum tax (the so-called “Buffett Rule”) of 30% of 
AGI

•

Limit the total accrual of tax-advantaged retirement benefits•

Restore the estate, gift, and GST parameters to those in effect in 
2009

•

Marking financial derivatives to market and treating gain as ordinary 
income

•

Modification of the depreciation rules for corporate aircraft•

Denying a deduction for punitive damages•

Some previous proposals have been modified significantly, such as 
expanding the types of property subject to a proposed change to the 
like-kind exchange rules.

The budget also includes a proposal from last year’s budget to impose 
a tax on the liabilities of financial institutions with assets in excess of 
$50 billion of 7 basis points.

In place of the current system of deferral of foreign earnings, the 
president is again proposing a minimum tax on foreign earnings above a 
risk-free return on equity invested in active assets. The minimum tax, 
imposed on a country-by-country basis, would be set at 19% less 85% 
of the per-country foreign effective tax rate. The new minimum tax would 
be imposed on a current basis, and foreign earnings could then be 
repatriated without further U.S. tax liability.

As part of the transition to the new system of taxation of foreign earnings, 
the budget would also impose a one-time 14% tax on earnings 
accumulated in CFCs that have not previously been subject to U.S. tax.

Individual (personal) tax revisions

As in the case of businesses, many of the individual (personal) tax 
proposals in the budget are familiar, including:

One of the key sets of revisions proposed by the president involves 
reforms to the taxation of capital gains for upper-income taxpayers, 
which would offset the cost of extension and expansion of tax 
preferences for middle- and lower-income taxpayers.

The highest tax on capital gains would be increased from 23.8% 
(including the 3.8% net investment income tax) to 28%. In addition, the 
Green Book* indicates that a transfer of appreciated property would 
generally be treated as a sale of the property. Thus, the donor or 
deceased owner of an appreciated asset would be subject to capital 
gains tax on the excess of the asset’s fair market value on the date of 
the transfer over the transferor’s basis.

The budget also includes a proposal to expand the definition of net 
investment income to include gross income and gain from any trades or 
businesses of an individual that is not otherwise subject to employment 
taxes. The change would potentially affect limited partners and members 
of LLCs, as well as S corporation owners.

In response to concern that employees in employer-sponsored health 
plans might unfairly become subject to the Affordable Care Act’s excise 
tax on high-cost plans because they reside in states where health care 

costs are higher than the national average, the president proposes 
modifying the threshold for application of the tax. The proposal would 
increase the threshold to the greater of the current law threshold or a 
“gold plan average premium” calculated for each state. (The tax 
currently is scheduled to be effective beginning in 2020.)

Treasury’s explanation

The Treasury Department on February 9 released an accompanying 
explanation of the tax proposals of the budget—Treasury’s Green Book*
—which describes those proposals in greater detail.

*General Explanation of the Administration’s Fiscal Year 2017 Revenue Proposals

North Carolina: Market-based sourcing guidelines

Corporate taxpayers with apportionable income greater than $10 million 
and an apportionment percentage less than 100% must recompute and 
report their 2014 apportionment for both corporate income and capital 
stock tax purposes using market-based sourcing rules. The Department 
of Revenue issued market-based sourcing guidelines and a form on 
which to file the market-based sourcing information reports that are due 
by April 15, 2016.

North Carolina: Department issues guidance on 
repair, maintenance, and installation services subject 
to sales and use tax effective March 1, 2016
Under legislation signed last year, effective March 1, 2016, certain repair, 
maintenance, and installation services are subject to North Carolina sales 
and use tax. The North Carolina Department of Revenue recently 
released two directives addressing the newly taxable services. One 
directive, SD-16-2, provides guidance on when sales and use tax applies 
to repair, maintenance, and installation services. The second directive, 
SD-16-1, addresses definitional changes that must be considered when 
determining if repair, maintenance, and installation services are taxable.

SD-16-2 notes that the definition of repair, maintenance, and installation 
services includes calibrating and restoring tangible personal property, 
troubleshooting or identifying problems with tangible personal property, 
and installing tangible personal property (unless the property is installed 
by a real property contractor). The definition of a “retailer” was amended 
to include a person engaged in delivering, erecting, installing, or applying 
tangible personal property. Excluded from this new definition of retailer 
are persons that solely operate as real property contractors or that 
strictly provide repair, maintenance, and installation services, and whose 
activities do not otherwise meet the definition of a “retail trade.” In 
other words, repair, maintenance, and installation services performed by 
a person engaged in a retail trade are subject to retail sales tax unless 
otherwise exempt, making it necessary to understand what it means to 
be engaged in a “retail trade.” SD-16-1 provides guidance on the 
definition of a “retail trade,” which includes “[a] trade in which the 
majority of revenue is from retailing tangible personal property, digital 
property, or services to consumers.…” Examples of the types of 
businesses the changes affect are also provided in the directive. Notably, 
North Carolina will assume a business is engaged in retail trade in North 
Carolina if it is classified in the Retail Trade Sector (sector 44-45) of the 
NAICS code (e.g. hardware stores, electronics and appliance stores, floor 
covering stores, etc.). A business not in the Retail Trade Sector may 
meet the definition of “retail trade” provided the majority of revenue is 
from retailing tangible personal property, digital property, or services to 
consumers in the state. Per the DOR’s website, the agency will contact 
all currently registered sales taxpayers by email or regular mail regarding 
these and other recent changes to the sales tax law.
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Finance members urge Treasury intensify efforts, EU 
state aid investigations
Leaders and members of the Senate Finance Committee today wrote 
to Treasury Secretary Jack Lew concerning EU state aid investigations 
of U.S. multinational companies.

Background

In recent years, the European Commission initiated formal 
investigations as to how various EU Member States treat certain 
multinational companies. In June 2014, the EC issued opening decisions 
with respect to Ireland, the Netherlands, and Luxembourg. In October 
2014, the EC issued an opening decision with respect to Luxembourg, 
and then in December 2015, the EC announced its opening decision 
with respect to yet another Luxembourg case.

In October 2015, the EC announced final decisions in the Netherlands 
case and the Luxembourg case. In those decisions, the EC ordered 
these countries to recover amounts that the EC believed should have 
been collected in tax revenue from the companies, going back up to 10 
years.

The Senate Finance Committee in December 2015 examined the 
potential impact these investigation could have on U.S. firms.

Finance Committee's letter

Today's letter (available on the Finance Committee website) requests 
that Secretary Lew increase efforts to caution the European 
Commission to avoid imposing retroactive results that are inconsistent 
with international tax standards. The letter concludes:

Our concerns are driven not only by these initial cases, but also by the 
precedent they will set that could pave the way for the EU to tax the 
historical earnings of many more U.S. companies – in some cases, the 
earnings in question could have been generated up to a decade ago. 
We urge Treasury to intensify its efforts to caution the EU Commission 
not to reach retroactive results that are inconsistent with internationally 
accepted standards and that the United States views such results as a 
direct threat to its interests. We also ask that you consider, under 
section 891, whether U.S. corporations are being subjected to 
discriminatory taxation.

January 2016

Contacts

ANY TAX ADVICE IN THIS COMMUNICATION IS NOT INTENDED OR WRITTEN BY KPMG TO 
BE USED, AND CANNOT BE USED, BY A CLIENT OR ANY OTHER PERSON OR ENTITY FOR 
THE PURPOSE OF (i) AVOIDING PENALTIES THAT MAY BE IMPOSED ON ANY TAXPAYER 
OR (ii) PROMOTING, MARKETING OR RECOMMENDING TO ANOTHER PARTY ANY 
MATTERS ADDRESSED HEREIN.

The views and opinions are those of the author and do not necessarily represent the views and 
opinions of KPMG LLP. All information provided is of a general nature and is not intended to 
address the circumstances of any particular individual or entity.
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Questions?
If you have any questions about this article please 
reach out to your KPMG engagement team or the 
contacts listed with this article.

Mie Igarashi
Partner, Tax
KPMG LLP
E: mieigarashi@kpmg.com

mailto:mieigarashi@kpmg.com
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