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Briefng 

International review for January 

Speed read 
Te OECD continues its work on reforming the taxation of the 
digitalised economy with consultations on its pillar one and pillar two 
proposals, but there is reduced optimism over reaching a meaningful 
consensus among leading OECD members. Te European Parliament 
has expressing concern over the lack of a common EU approach on 
these discussions, and it has called for member states to agree to a 
joint and ambitious EU position, supported by the Commission’s 
commitment to propose an EU solution if agreement cannot be 
reached internationally by the end of 2020. Meanwhile, tensions 
remain between the US and both France and the UK over their digital 
services taxes. In other news, the OECD has released additional  
guidance on CBC reporting. A new attempt has been made to revive 
the EU fnancial transactions tax – the German fnance minister  
issued a revised proposal to the participating member states – but 
negotiations are proving difcult and it remains to be seen what 
progress will be made. Various EU member states, including the UK, 
have rushed to get their transposition legislation of DAC 6 reporting 
rules over the line. Looking further afeld to Asia, the Chinese foreign 
exchange authorities have introduced new measures to facilitate cross-
border trade and investment; while in Japan, the ruling coalition has 
agreed to an outline of wide-ranging tax reform proposals. 
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Welcome back to my monthly international tax round-
up. It looks like the tax world didn’t have much down-

time judging by the various updates I report on below.  

Taxation of the digitalised economy 
As I reported in my fnal article for 2019 back in November
(Tax Journal, 29 November), last year was the year where 
unprecedented progress was made in the taxation of the 
digitalised economy. In the space of a couple of months, 
we had the OECD turning around proposals focusing 
on reviewing proft allocation and nexus (the pillar one 
‘unifed approach’) and the introduction of a globally-
agreed minimum tax (the pillar two ‘global anti-base 
erosion’ (GloBE) proposal) in record time; the EU debating 
introducing an EU-wide DST; the proliferation of various 
domestic DSTs across the globe; as well as tension between 
the US and France on the French DST. I have chosen to 
start of this year’s series with a focus on recent updates in 
this area. Yes, in the space of a month or so we have many 
new developments! 

OECD 
On 9 December 2019, a public consultation on the OECD 
Secretariat’s GloBE proposal was held in Paris. Te public 
consultation focused on key questions identifed in the 
consultation document published on 8 November 2019. 
Pillar two centres on specifc technical issues in respect 

 

of the GloBE proposal, which itself focuses on what the 
OECD regards as ‘the remaining BEPS issues’ by providing 
jurisdictions with a right to ‘tax back’ where other 
jurisdictions have not exercised their primary taxing rights 
over profts, or where a payment is otherwise subject to low 
levels of efective taxation. It essentially looks at introducing 
a globally-agreed minimum standard on direct tax matters 
that will ensure that all internationally operating businesses 
pay a minimum level of tax. Te OECD has received a 
multitude of comments on pillar two.

Te pillar two consultation document provides little 
clarity on where the OECD has landed on the GloBE 
design features, and the document leaves many questions 
unanswered at this stage. Tere are complex issues to 
consider with the wide-ranging nature of the proposals, 
as well as complexities concerning choosing between the 
various blending rules, and considering potential carve-outs 
to the new rules. Pillar two is complex and the OECD might 
need to consider how it can minimise the burdens of these 
new rules on various stakeholders, while achieving its goals. 
Te OECD is also working towards a very tight deadline; 
consensus of more than 130 members of the Inclusive 
Framework is required by the end of 2020. Against this 
backdrop, it is likely that another consultation on pillar two 
will be needed to further discuss the rules. Early indications 
are that this will take place in March or April 2020. 

Recent murmurings suggest reduced optimism that a 
meaningful consensus can be reached on pillars one and 
two between the leading OECD members. Whilst the 
pessimism was largely coming from US colleagues, it is clear 
there is a real tension between the interests of the US, the 
big EU markets (like France and Germany) and some of the 
smaller markets (in terms of population and consumption) 
which have historically had a successful track record of 
attracting investment from MNEs (for example, Switzerland 
and Ireland). 

UK 
In the run up to general election 2019, the Conservative  
Party re-committed to introducing a 2% DST in its electoral 
manifesto with Boris Johnson speaking in favour of the  
tax during the leadership campaign. Draf legislation was 
published in July 2019. Te government has confrmed that  
the next Budget will be held on 11 March 2020 and whilst 
the announcement said little about tax, it is likely that it will  
feature an update on the DST with Finance Bill 2019/20 likely 
to legislate for the DST so that it applies from April 2020.  
Various concerns have been raised about the proposed DST 
from both a policy perspective, as well from a compliance  
angle. For instance, the draf legislation seemingly ring-fences 
the digital economy as it focuses on three types of in-scope  
business lines: it uses broad-brush concepts, fails to provide 
necessary defnitions; and does not include a hardwired  
‘sunset’ clause that would repeal the DST at a specifc date 
in the future. It will be interesting to see whether the fnal  
legislation will clarify any of these concerns.  

France 
With Brexit on the cards and the UK having high hopes 
that a trade deal with the US can be secured, the UK will 
defnitely be closely watching how US/French negotiations 
on the French DST pan out. Tensions between the two 
major economies surrounding the tax remain unabated. On 
2 December 2019, the Ofce of the US Trade Representative 
(USTR) announced that it completed the frst segment of 
an investigation into the tax and found that it discriminates 
against US companies; is inconsistent with prevailing 
principles of international tax policy; and is unusually 
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burdensome for afected US companies. A public hearing 
was held on 7 January 2020, and the USTR also issued a 
notice soliciting comments on its proposed action, which 
includes additional duties on a reported $2.4bn of French 
exports (including duties of up to 100% on certain French 
products), and the option of imposing fees or restrictions 
on French services. However, it has been reported that 
the two countries have reached a temporary agreement 
that avoids the imposition of US tarifs (for now) on 
French goods that could otherwise have been imposed 
in retaliation for the French DST. Presidents Trump and 
Macron have apparently renewed their commitment to fnd 
a consensus position through the OECD, and President 
Trump has agreed that tarifs will not be imposed before the 
end of 2020. 

EU 
Against the backdrop of the promulgation of national DSTs 
in various EU member states (including Italy and France),  
on 18 December 2019 the European Parliament adopted a 
resolution expressing concern that there was no common  
approach at EU level on the ongoing international OECD-
led discussions on the taxation of the digital economy.  
Members of the European Parliament called on the 
European Commission and member states to agree to a joint  
and ambitious EU position, supported the Commission’s 
commitment to propose an EU solution if agreement cannot  
be reached internationally by the end of 2020. 

Transfer pricing 
Country by country (CBC) reporting 
Towards the end of 2019, we had various updates by the 
OECD on CBC reporting. Firstly, the OECD released 
additional interpretative guidance on the implementation 
and operation of CBC reporting to give greater certainty to 
tax administrations and multinational enterprise groups. 
In addition, a summary of common errors made by such 
groups in preparing CBC reports was also posted on the 
OECD website. 

Secondly, on 23 December 2019, the OECD published 
another update to its guidance. Te only new item added 
was to confrm that the automatic exchange of CbC reports 
fled under local fling rules is not intended under the 
BEPS Action 13 minimum standard. Te OECD notes in 
the revised guidance that in this circumstance automatic 
exchanges would be inconsistent with the scope of a 
jurisdiction’s commitment to automatically exchange CBC 
reports and that the automatic exchange of these CBC 
reports could result in the exchange and cross-exchange of 
multiple CBC reports on the same MNE group which could 
potentially overwhelm and confuse tax administrations, 
with no additional beneft from the perspective of an MNE 
group’s tax risk assessment. Te OECD will continue to 
update this with any further guidance that may be agreed. 

Finally, the OECD also published a summary of CBC 
reporting notifcation requirements in Inclusive Framework 
member jurisdictions on its website. Tis is a useful 
summary intended to assist MNE groups in complying with 
notifcation requirements in diferent jurisdictions where 
they have constituent entities. 

Guidance on fnancial transactions 
Te 2015 report on BEPS (Actions 8 to 10) contained 
revisions to the OECD Transfer Pricing Guidelines 
intending to align transfer pricing outcomes with value 
creation. However, the actions mandated follow-up work 
on the transfer pricing aspects of fnancial transactions. 

To date, the guidance on fnancial transactions – promised 
since 2015 and which was expected to be issued by the 
end of 2019 – has not yet been released. Te OECD had 
published a public discussion draf on 3 July 2018 which 
at the time did not represent a consensus position of the 
OECD’s Committee on Fiscal Afairs. In fact, a raf of 
comments was received topping nearly 1,000 pages. Te 
OECD continued to work on the guidance but with no 
further comments on future consultations. We expect the 
eagerly awaited fnal guidance to be issued in February. 
MNE groups should start thinking about their fnancial 
transactions and begin reviewing their current policy 
alongside the 2017 OECD Transfer Pricing Guidelines and 
the 2018 public discussion draf, so that they are aware 
of any potential risks and can react quickly once the fnal 
guidance is issued. 

Financial transactions tax 
European Commission 
We may also see developments in the taxation of fnancial 
transactions space within the EU in 2020. Tis took centre 
stage following the 2014 fnancial crisis when it was deemed 
by the International Monetary Fund and the G20 to be a 
key area of reform required to meet the needs of the global 
modern economy. In 2014, the European Commission 
issued a proposed directive (following a failed attempt in 
2011) for a fnancial transactions tax (FTT) that would levy 
a charge of 0.1% on gross derivative contract transactions 
and 0.01% gross non-derivative contract transactions. At 
the time, support for the tax was weak; it was clear that 
unanimity for the proposal was never going to be achieved. 
A subset of EU member states instead decided to press on 
with the tax via the enhanced cooperation procedure. 

Although little progress has been made since 2014, 
fast forward to the end of 2019 where on 9 December the 
German fnance minister issued a revised proposal for a 
FTT to the participating member states (Germany, Austria, 
Belgium, France, Greece, Italy, Portugal, Slovakia, Slovenia 
and Spain). Te revised proposal would levy the FTT at 
a minimum standard rate of 0.2% and apply to fnancial 
transactions that mainly involve the acquisition of shares 
issued by listed companies located in a participating 
member state with a market capitalization above €1bn. 
Certain types of fnancial transactions such as initial public 
oferings, intra-group transactions and repurchase/ reverse 
repurchase agreements would not be subject to the FTT. 
Te new proposal also includes an optional exemption for 
pension schemes (previously requested by Italy, Belgium 
and Slovakia) and a new system for mutualisation of the 
FTT revenues (representing a compromise reached by 
Germany, France and Italy). 

It is widely recognised that negotiations in relation 
to the FTT proposal are still proving to be complicated. 
During the December ECOFIN meeting, it was also 
highlighted that agreement amongst the interested member 
states authorised to move forward under the enhanced 
cooperation procedure would only represent a frst step 
in the legislative process. If a draf directive text is tabled 
and agreed by the relevant member states, an inclusive and 
substantial debate between all member states would need to 
take place at the EU Council. It therefore remains to be seen 
what progress will be made on this front in 2020. 

Italy 
Te taxation of fnancial transactions was also in the 
spotlight in Italy in late November 2019. Te advocate 
general (AG) of the CJEU in the case Société Générale 
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(C-565/18) rendered an opinion in a challenge to Italy’s 
domestic FTT. The case concerned the compatibility of the 
Italian FTT – charged on transactions involving derivative 
financial instruments having as their underlying assets 
financial instruments governed by Italian law, regardless of 
where the transaction was concluded and without regard 
to the country of residence of the contracting parties – 
with EU law. The AG concluded that the tax does not 
infringe the free movement of capital because it is not 
discriminatory. 

Other notable developments
DAC 6
EU member states had until 31 December to transpose 
DAC6 into domestic law. As at 14 January 2020,  
17 member states had completed the implementation 
process, with the rest likely to follow in the coming weeks. 
Although the UK missed deadline, regulations (the 
International Tax Enforcement (Disclosable Arrangements)
Regulations, SI 2020/25) to transpose DAC 6 into UK law 
were presented to the UK Parliament on 13 January 2020, 
along with the publication of a summary of responses to 
its public consultation process. It is expected that DAC 
6 guidance will also be published in the UK in the near 
future.

China
The Chinese foreign exchange authorities have introduced 
12 new measures to facilitate cross-border trade and 
investment. Among the measures are provisions to 
remove restrictions on foreign invested enterprises (FIEs) 
from using their registered capital for domestic equity 
investments. The restrictions previously applied when these 
were not ‘FIE investment enterprises’, i.e. FIEs with equity 
investment as a listed activity in their registered scope of 
business. The change builds on earlier pilot programmes 
and is intended to facilitate the expansion of foreign 
business and investment in China.

Japan
In December 2019, the Japanese ruling coalition agreed to 
an outline of tax reform proposals relating to corporate, 
international tax, consumption tax, and the taxation of 
individuals. Details of the measures are expected when 
the actual bills are introduced. International tax rules 
included in the outlined proposals are new rules to prevent 
tax avoidance from tax losses created from the transfer of 
shares in a subsidiary following dividends received from 
a subsidiary; controlled foreign company regime rule 
changes; foreign tax credit amendments; and earnings 
stripping rules.

What does 2020 have in store for us? Judging on the 
above developments, early signs are that we have another 
very busy year ahead! n
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Going GloBal: the OECD’s consultation on pillar two 
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Unify and conquer: the OECD’s ‘unified approach’ to pillar one 
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European Commission’s tax policy 2019 to 2024: what can we 
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1. The Conservative Party’s tax pledges
Rhiannon Kinghall Were (Macfarlanes)
considers what’s in store for UK tax
under the new government.

2. European Commission’s tax policy 
2019 to 2024: what can we expect? 
Jordan Serfati & Nikolaas Van
Robbroeck (Freshfields Bruckhaus
Deringer) examine the tax issues facing
the new Commission.

3. The state we’re in
CIOT immediate past president Ray 
McCann (Joseph Hage Aaronson) argues
that there is now an urgent need to
address HMRC’s culture.

4. The tax compliance and disputes 
landscape
Kate Ison & Jessica Hocking (Bryan Cave
Leighton Paisner) review the increasing
compliance burden for companies,
HMRC powers and the role of the courts.

5. The loan charge revisited
David Pett (Temple Tax Chambers)
examines the proposed restrictions to
the charge following the Morse review.

To view the above and more, see 
 taxjournal.com/articles/five-recent-highlights

Five recent highlights

 

18 31 January 2020   |   

www.taxjournal.comInsight and analysis
First published in Tax Journal on 31 January 2020. Reproduced with permission.




