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Analysis 

Repayment claims: 
practicalities and procedure 

Speed read 
In  GLL BVK International Immobilien Spezialfonds & iii-BVK 
Europa Immobilien Spezialfonds v HMRC, the Upper Tribunal (UT) 
ruled on the practicalities and procedural issues for claims made 
for repayments of direct tax. Te UT concluded the FTT did not 
have discretion to allow a claim to be amended as part of its general 
case management powers. Te UT also considered that although 
the only formal requirement for a claim made under TMA 1970 
Sch 1AB is for the amount of the claim to be quantifed when it 
is made, the claim letter should be read as a whole. Te test to be 
applied when considering the claim is how that document would 
be understood by a reasonable HMRC ofcer. Te UT’s decision on 
the application of TMA 1970 s 114 appears to sit awkwardly with 
the Court of Appeal’s judgment in Archer. 
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In GLL BVK International Immobilien Spezialfonds
& iii-BVK Europa Immobilien Spezialfonds v HMRC 

[2019] UKUT 17, the appellants, GLL BVK International
Immobilien Spezialfonds (GLL) and iii-BVK Europa 
Immobilien Spezialfonds (iii-BVK), are German real estate
investment funds which invested in UK properties. Tey 
made claims for repayment of income tax in the years
ending 2010 to 2013 accounted for under the non-resident 
landlord (NRL) scheme, which were refused by HMRC, and
appealed to the FTT. Te ultimate investors in both GLL 
and iii-BVK throughout the relevant tax years were various
German pension schemes. GLL and iii-BVK were considered 
transparent for tax purposes.

A preliminary issue arose concerning the quantum and 
scope of the repayment claims. Specifcally, the issue was
whether those claims relate to the tax attributable to only 
one of the German pension scheme investors (as contended
by HMRC) or to all of the tax accounted for by GLL and 
iii-BVK in each of the relevant tax years – and therefore
attributable to all of their German pension scheme investors. 

Four alternative applications were made by the appellants
to the FTT in GLL and iii-BVK v HMRC [2018] UKFTT 
384, which were refused. Te FTT granted permission to 

appeal on all four grounds. Te UT released its decision
on 23 January 2019 which upheld the FTT’s decision, 
although following a diferent approach in reaching certain
conclusions. 

Was the claim letter limited to only part of the tax paid? 
Te frst application was framed as an amendment to the
appellants’ grounds of appeal: questioning whether the 
repayment claim letter, as properly construed, was limited
only to that part of the tax accounted for in each year by the 
one German pension scheme investor. Te UT agreed that
determination of the meaning and efect of the claim letter 
was a matter of law, and therefore it was for the UT to decide 
whether the FTT had erred in its view of the construction. 

Te UT adopted the approach taken in HMRC v Bristol 
and West plc [2016] EWCA Civ 397, drawing on Mannai 
Investment Co Ltd v Eagle Star Life Assurance Ltd [1997]
AC 749 to determine how the notice would be understood 
by a reasonable person in the position of its intended
recipient. In this context, therefore, it considered how the 
claim letter would be interpreted by the reasonable HMRC
ofcer. Adopting this approach, the UT agreed with the 
FTT: the reasonable HMRC ofcer would interpret the
letter as a claim for repayment of the share of the income tax 
attributable to the one pension scheme investor only.

It was noted that the claim letter must be read as a whole. 
Despite the only formal requirement for a claim made under
TMA 1970 Sch 1AB being that the amount of the claim is 
quantifed when it is made (TMA 1970 s 42), the express
mention of the total amounts of overpaid income tax in the
claim letter did not compel, in context, the conclusion that 
repayment was sought for that total sum. Further, while the
UT’s interpretation of the ordinary wording in the letter was 
that the claim was only for a portion of the total income tax
sufered, limiting the claim in this way was not considered 
contrary to ‘commercial common sense’. 

Does TMA 1970 s 114 extend the scope? 
On the basis that the appellants were wrong as to the proper 
construction of the claim letter, the second application
concerned whether s 114 could apply to correct a ‘mistake, 
defect or omission’ contained therein. 

Te UT considered it unnecessary to engage directly with 
the question as to whether the scope of s 114 may extend
to documents sent by taxpayers to HMRC. While the UT 
agreed ‘other proceedings’ (s 114) includes ‘every document
required to be used in assessing, charging, collecting and 
levying tax’ (s 113(3)), a claim letter seeking the repayment
of overpaid tax would not fall within that defnition, as the 
process itself of assessing, charging, collecting and levying
tax is complete by the time any claim for repayment is made. 
Furthermore, the claim letter was not a document which the 
UT viewed as ‘required’ to be used in assessing, charging, 
collecting or levying tax, there being no actual requirement
to submit a claim at all. 

Te UT went on to consider the position if the claim
letter was treated as within the scope of s 113(3). Given its 
fnding that the reasonable HMRC ofcer would have read
the claim letter as a claim for the income tax attributable 
to the one pension scheme investor only, the UT disagreed
with the taxpayers’ view that a reasonable recipient of the 
claim letter would not have been ‘confused or misled’. If s 114 
allowed the claim letter to take efect with a much larger sum
of income tax, the UT’s view was that the hypothetical ofcer 
may have been confused or misled in that instance.

Te appellants noted at the UT hearing that in R (oao) 
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Archer v HMRC [2017] EWCA Civ 1962, s 114 could 
operate to validate closure notices where the parties difered 
signifcantly on quantum. While the UT accepted the  
appellants’ arguments that the relative increase in quantum 
was not determinative, it nevertheless believed that the  
‘mistake’ or ‘omission’ at issue was so gross or fundamental 
that the appellants should not be permitted to claim the  
larger sum sought. In efect, the appellants were hamstrung 
by the UT’s conclusions on the frst application: the only  
express requirement under s 42 was that the claim letter 
should quantify the amount of tax being reclaimed, but  
the amendments proposed by the appellants under s 114 
problematically went to the heart of this core requirement. 

Can the FTT exercise its powers to permit the taxpayers 
to amend their claims? 
On the third application, the UT departed from the FTT’s 
decision, arriving at a potentially more wide reaching  
conclusion. 

It concluded that existing case law in Reed Employment  v 
HMRC [2013] STC 1286 and HMRC v Vodafone [2016] STC 
1064 does not provide authority for the proposition that the  
FTT rules (the Tribunal Procedure (First-tier Tribunal) (Tax 
Chamber) Rules, SI 2009/283) confer any kind of general  
discretion on the FTT to permit claims already made to 
HMRC to be altered. Te powers granted to the tribunals are  
to determine disputes on statutory-based claims for income 
tax repayments, the tribunals themselves being creatures of  
statute without any inherent jurisdiction. Rule 5(3)(c) itself 
does not confer on the FTT any general discretionary power  
to amend claims, returns or any other document.

Te UT observed that the ‘only relevant power to amend  
claims’ (in the present situation) is the 12 month time limit 
provided by way of TMA 1970 Sch 1A para 3(1)(b). While  
that provision of the self-assessment regime undoubtedly 
(and expressly) provides the taxpayer with a method of  
altering the content of the claim letter following submission, 
it is not the only legislative provision which provides for the  
potential variation to the sums of tax that may ultimately 
be payable by, or repayable to, the taxpayer (see TMA 1970 
s 114 (see above) or TMA 1970 Sch 1A ss 50(6), 50(7A) and  
para 9(3) (see below)). 

Can the FTT decide the taxpayers are entitled to a sum 
greater than that set out in the claim letter? 
A two-stage approach was adopted by the UT as regards to 
the fnal application: 
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first, in determining which issues were properly before 
the FTT as a consequence of the appeal; and 
second, in determining the FTT’s powers when disposing  
of those issues. 
The appellants’ argument that the conclusion set out 

in each of the closure notices rejected the appellants’ EU  
law arguments (which form the underlying basis for the 
repayment claims) was not accepted by the UT. Instead, the  
preferred construction was that the conclusion set out in 
each closure notice was that the appellants’ (limited) claims  
were rejected. Fidex Ltd v HMRC [2016] EWCA Civ 385  
and  Tower MCashback LLP v HMRC [2011] UKSC 19 were  
cited as authority for the scope and subject matter of appeals 
being defned by the conclusions in the closure notices. 

Closure notices were issued pursuant to Sch 1A para 7(2) 
for the frst three tax years under appeal, and the UT  
agreed that Sch 1A para 9(3) and s 50(6) were of potential 
application to the appeals. However, by reference to its  
conclusions on the frst application, the UT decided that  

the appellants would not be entitled to a greater income  
tax repayment than that in the claim letter (on the UT’s  
construction). 

Te appellants argued that the practical efect of ss 50(6),  
50(7A) and Sch 1A para 9(3) created a ‘two way street’ of  
permitting variations in favour of HMRC and the taxpayer  
alike. Tis meant the FTT was entitled and required to allow  
a claim for an increased amount if the taxpayer could show,  
in the context of an FTT appeal, that a claim for repayment  
ought properly to have been for a larger amount (see Rouf  
v HMRC [2009] STC 1307, Glaxo Group v IRC [1996] STC  
191, Vowles v HMRC [2017] UKFTT 704 (TC) and HMRC  
v Walker [2017] STC 1145). Tese arguments did not fnd  
favour with the UT, which concluded that the FTT was  
limited to considering the claims for repayment that the  
appellants had actually made and HMRC had rejected. 

HMRC had opened enquiries into the appellants’ returns  
for the fnal tax year under appeal purportedly pursuant to  
TMA 1970 s 9A and issued closure notices under s 28A. Te  
s 9A enquiry, it was contended, gave HMRC the power to  
look at the entirety of the appellants’ income tax returns for  
the fnal year. 

Te UT considered it was relieved of the need to grapple  
with the more thorny issue of whether HMRC was bound  
by its procedural decision to open a s 9A general enquiry  
into the self-assessment return fled (the efect of which  
would mean ss 50(6) and 50(7A) were in play), in light of its  
conclusions on the frst application. Although HMRC had  
opened an enquiry into the appellants’ income tax return  
for 2012/13, the enquiry notice stated that HMRC would  
only be checking the ‘claim for exemption from UK income  
tax’. Terefore, the FTT only had jurisdiction to decide the  
claims for one pension fund in the claim letter. 

Comment 
Tis is an interesting decision on matters of procedure and  
provides guidance for taxpayers and advisers on points to  
keep in mind when preparing overpayment relief claims.  
Although the only formal requirement for a claim under  
TMA 1970 Sch 1AB is that the overpaid sum of tax is to be  
stated, should the taxpayer submit a more detailed claim,  
that narrative may have an impact on how the claim would  
be understood by the ‘reasonable HMRC ofcer’ when read  
as a composite whole. 

Te UT’s decision on the application of s 114 appears  
to sit awkwardly with the Court of Appeal’s judgment in  
Archer, where it was found that s 114 is engaged in respect  
of correcting mistakes or omissions in HMRC’s discovery  
assessments where, as for claims by taxpayers, the ordinary  
time limit is four years. Te UT’s decision seems inherently  
difcult to reconcile with the Court of Appeal’s position in  
Archer as, notwithstanding that both claims and discovery  
assessments are required in equal measure to ensure the  
correct collection of tax and that both are subject to a time  
limit of four years, the UT found that only one properly  
fell within the scope of s 114 and was therefore capable of  
remedy and/or correction. It will be of interest to see how  
subsequent case law progresses on the application of s 114  
in light of the apparent divergence between Archer and this  
appeal. 

Te further application of the UT’s decision on the extent  
and limits of the FTT’s powers may also have wider reaching  
implications and consequences, when subsequently applied  
to the diferent factual scenarios for other taxpayers who  
may also seek to clarify the scope of, amend, or otherwise  
extend their pre-existing claims for repayments of tax. 

Te authors’ frm acted for the taxpayers in this case. 
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