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Overview of integrity measures 
Two Exposure Drafts, Tax Integrity: Multinational Anti-Avoidance Law and Tax integrity: GST and Digital Products, 
were released on 12 May 2015 to introduce tax integrity measures previously announced by the Treasurer, The 
Hon Joe Hockey. 

Five main areas were covered in this Federal Budget: 

• A multinational anti-avoidance provision designed to apply to large 
multinational enterprises where a structure is put in place such that a 
foreign resident connected with a nil or low corporate tax jurisdiction 
avoids income being attributed to an Australian permanent establishment 
and taxed in Australia. 

• Increased penalties both in relation to the operation of the anti-
avoidance provision and transfer pricing adjustments involving large 
companies where a reasonably arguable position has not been 
established (effective from 1 July 2015). 

• A 10% GST applicable to intangibles and services imported by 
Australian resident end-users. In some circumstances an electronic 
market place operator will be liable for this GST.  

• Implementation of Country-by-Country (CbC) reporting and 
related transparency proposals in the OECD Action Plan and 
establishing a process for consideration of Hybrid Mismatches 

• Establishing a consultation process for greater public 
transparency of the taxation position of large companies and look to 
incorporate treaty abuse rules into future treaties. 

 

“The government has 
proposed a highly targeted 
approach to the perceived 
problem of profits from 
Australian sales flowing 
through to nil or low tax 
jurisdictions.  This is 
welcome when one 
considers that a broader 
approach could have been 
adopted.  The focus of the 
new test will be on whether 
the arrangements are 
principally tax driven or 
commercially based.” 
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Multinational (MNE) 
anti-avoidance provision 
Background 

There is a concern that a number of MNEs 
particularly, but not solely, in the digital economy, 
put in place structures where the main sales activity 
of the MNE does not give rise to a taxable presence 
in Australia. This is because our tax treaties allocate 
taxing rights to the treaty partner and not Australia 
for profits on the sales contract.  

In many cases a related Australian marketing 
company employs people to undertake substantial 
activities prior to the formal conclusion of the 
contract and is paid a service fee, but not a share of 
the profits referable to the sale, which are 
recognised outside Australia and often flow through 
to a nil or low tax country. 

The G20-OECD Action Plan recognises this problem 
and is considering amendments to the concept of 
“permanent establishment” in treaties generally. 

However, the United Kingdom, acting ahead of the 
G20-OECD process, has introduced a new tax, 
called a Diverted Profits Tax. It operates outside the 
scope of the tax treaty network because it is not a 
corporate income tax. It, however, carries the 
disadvantage that it sets a precedent for other 
countries to introduce new taxes, which are not 
corporate income taxes, where they do not like the 
manner in which the current treaty rules operate. 

Australia has chosen a different path. Australia has 
sought to modify its existing anti-avoidance 
provisions to deal with this issue rather than create 
a new tax. Australia’s tax treaties are incorporated 
into Australia’s domestic legislation which allows 
Australia’s anti-avoidance provisions to override the 
treaties.  

Conditions 

The proposed MNE anti-avoidance provision has 
four gateways which must be satisfied before it can 
be applied. They are: 

1) Size. The foreign resident must have global 
turnover in excess of AUD$1 billion in any year 
in which they obtain the tax benefit or reduce 
the relevant taxpayer’s liabilities.   

2) Customer relationship. The foreign resident 
derives income from a supply of goods or 
services to Australian customers, with another 
entity in Australia supporting that supply 

3) Nil or low tax condition. This condition will be 
satisfied where the foreign resident is 
connected to a nil or low tax jurisdiction unless 
the non-resident demonstrates that either: 

a) none of the activities carried on in the nil or 
low tax jurisdiction are connected with 
Australia; or 

b) those activities represent substantial 
economic activity.  

4) Principal purpose tax avoidance. A principal 
purpose (being less than a sole or dominant 
purpose) of the structure must be to obtain a tax 
benefit or both a tax benefit and a reduction in 
foreign tax 

Reconstruction  

If the above four conditions are met, then the 
Commissioner has the power under existing general 
anti-avoidance provisions to assess tax (including 
withholding tax) as if there was an Australian taxable 
presence. 

Penalties 

If the MNE anti-avoidance provision were to apply, 
then the Commissioner will have the power to 
impose a fine of 100% of the unpaid tax plus 
interest.  

Commencement  

The provisions are to commence from 1 January 
2016. This will give companies an opportunity to 
reorganise their affairs. There is, however, no other 
grandfathering of existing arrangements.  

Consultation 

Treasury will consult on the Exposure Drafts until 9 
June 2015. It is anticipated that legislation will be 
put before Parliament this calendar year. 

KPMG Insights 

• A targeted measure that only deals with inbound 
supplies directly to Australian customers (i.e. 
excludes buy-sell arrangements and outbound 
marketing hubs) and where there are connected 
activities undertaken in Australia by associated or 
commercially dependent entities. 

• No definition of low rate of corporate income tax 
raises uncertainty of scope of application. 

• Not limited to MNEs with operations in ‘pure’ tax 
havens but also captures jurisdictions offering tax 
holidays and other concessions.  

• Adopts a lower ‘purpose’ threshold than existing 
anti-avoidance measures. 

• Existence of entities in nil or low tax jurisdiction 
creates a rebuttable presumption of potential 
application and burden of proof rests with MNE 
to establish exemption. 
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GST on digital products 
and services by offshore 
suppliers 
Background 

There has been significant public discussion in the 
last 5 years concerning the perceived competitive 
disadvantage faced by domestic suppliers of goods 
and services who are required to charge 10% GST 
as against offshore suppliers who can make sales 
without imposing GST. 

The proposed Budget measure partially deals with 
this problem, by seeking to charge GST on all 
imported intangibles and services consumed by 
Australian resident end users. 

These measures will apply to intangibles such as 
digital supplies (e.g. movie downloads, games and 
e-books), as well as services such as consultancy 
and professional services, but not to physical goods 
ordered on-line. 

In some circumstances, the liability for the GST 
obligation on electronic supplies made by non-
residents will fall to the operator of a digital 
marketplace or platform.  

A simplified registration framework is proposed for 
non-residents with a GST obligation under these 
amendments. 

Commencement  

The GST changes are to commence on 1 July 2017. 

Consultation 

The changes will require the unanimous agreement 
of the States and Territories. The closing date for 
submissions commenting on the draft legislation is 
7 July 2015. 

Anticipated revenue 

The revenue to be collected from this proposal is 
expected to be $350 million over the next 4 years. 

KPMG insights 
• Not limited to digital supplies as was anticipated. 

Instead will capture all imported services and 
intangibles supplied to end consumers. 

• Differs in some respects from legislation 
proposed or enacted in other jurisdictions. 

• Presents challenges for non-resident suppliers to 
determine status of consumers, particularly for 
marketplace operators.  Will capture more 
transactions than if applied at individual supplier 
level. 

• Would have been preferable to use opportunity 
to align treatment of imported goods and 

services – now an imbalance between electronic 
versions of physical goods, e.g. e-books v books. 

• Needs to be accompanied by streamlined ATO 
GST registration processes and systems. 

• Further clarification, such as additional 
transitional provisions, may be required. 

 
 

 
GST compliance programme- three year 
extension 

The government expects that the ATO will collect 
an additional $2.5 billion from a 3 year extension to 
the GST compliance programme, $1.8 billion of 
which will flow to the States and Territories. 

Additional revenue in 2016-2017 is estimated at 
$717.8 million. 

KPMG insights 

The estimate of additional revenue in 2016/2017 
represents an increase of slightly over 40% from 
the 2013/14 ATO Annual Report figures. 

We can expect continued focus on the ‘Integrity of 
Business Systems’ for GST purposes and perhaps a 
more rigorous enforcement of the penalty regime. 
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Status of main changes 
from G20-OECD Action 
Plan 
Interest deductions 

While the Federal Opposition has called for the 
limitation of interest deductions for multinational 
enterprises to the level of world-wide gearing, the 
government will await the outcome of the G20-
OECD report on Action item 4. 

Australia’s thin capitalisation rules were significantly 
tightened in 2014, such that the general safe-
harbour rule moved from 75% to 60% gearing. 

Hybrid mismatches 

These mismatches arise where the taxation 
treatment of a financial instrument or entity gives 
rise to double non-taxation. This was the subject of 
a report delivered by the G20-OECD in September 
2014. 

The government has announced a consultation 
process to determine how the law should be 
changed in the Australian context. The government 
has asked the Board of Taxation to consult on the 
implementation of these rules. 

Permanent establishments 

The G20-OECD Action Plan involves consideration 
of new rules for tax treaties which determine when 
a company has a taxable presence in another 
jurisdiction. It is likely that the concept of a 
‘permanent establishment’ will be expanded in the 
OECD Model Treaty, with a recommendation that 
treaties are modified quickly through a multilateral 
instrument (due for completion in 2016), rather than 
a long negotiation of bilateral changes.  

Transfer pricing 

The G20-OECD Action Plan also involves 
consideration of new guidance on transfer pricing 
including the treatment of intangibles, risks 
associated with capital and financing transactions 
and internal costs such as stewardship and 
management fees. Consideration will be given to 
the application of these rules after they are released 
on 8 October 2015. 

Treaty abuse rules 

The G20-OECD Action Plan involved developing a 
plan to tackle the exploitation of tax treaties. While 
Australia already includes anti-abuse rules in its tax 
treaties, it will act now to incorporate the OECD’s 
recommendations into Australia’s treaty practice. 

Country by Country (CbC) Reporting 

In September 2014, the G20 and OECD released a 
report recommending increased transparency for 
revenue authorities for multinational enterprises. 

The report requires three tiers of disclosure: a local 
file, a master transfer pricing file prepared by the 
head company of the group and a CbC report also 
prepared by the head company. Revenue authorities 
will be able to obtain access to the master file and 
CbC report through requests from another revenue 
authority.   

The CbC report contains three elements. The first is 
an overview of indicia such as profit before tax and 
accumulated earnings which is to be completed on 
a CbC basis. The second looks at the constituent 
entities of a group and requests the main business 
activities. The third element simply involves 
additional information that would facilitate greater 
understanding of the other two elements. 

Australia will implement CbC reporting from 1 
January 2016. The OECD recommends that it be 
completed within 12 months of the year end. It will 
be required for companies with a global turnover of 
greater than $A1 billion. 

The main indicia in a CbC report are: 

• Related and unrelated revenues 

• Profit or loss before income tax 

• Income taxes paid on a cash basis 

• Income tax accrued for current year 

• Stated capital 

• Accumulated earnings 

• Number of employees  

• Tangible assets other than cash.
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Transparency measures 
– Public disclosure  
Current measures 

Under current law, the Commissioner of Taxation is 
required to place the following tax information on a 
public website relating to the 2013-14 and 
subsequent years of income for companies with a 
turnover greater than $A100 million: 

• Accounting income; 

• Taxable income; and 

• Tax paid. 

New measures 

The government will work with business to develop 
a code on public disclosure of greater tax 
information by large corporates and has asked the 
Board of Taxation to lead the development of the 
transparency code. 
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