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Background 

Recently, the Supreme Court in the case of Global 
Vantedge Pvt. Ltd.

1
 (the taxpayer) dismissed the tax 

department’s Special Leave Petition (SLP) against the 
order of the Delhi High Court (High Court) wherein the 
High Court had upheld the Delhi Income-tax Appellate 
Tribunal’s (the Tribunal) order confirming the findings of 
the Commissioner of Income-tax (Appeals) [CIT(A)]. The 
tax department contended that it was incumbent upon the 
Tribunal to have recorded its own findings rather than 
merely confirming the findings of the CIT(A). 
 
Earlier, the CIT(A) had held that total Transfer Pricing 
adjustment along with the Arm’s Length Price (ALP) 
already reported by the taxpayer, cannot exceed the total 
revenue earned by the taxpayer and its Associated 
Enterprise (AE) from third party clients. 
 
 
 
 
_________________ 
 
1
 CIT v. Global Vantedge Pvt. Ltd. (ITA No. 1828/2010) – Taxsutra.com 

Facts of the case 

 The taxpayer had entered into an arrangement 
with RCS Centre Corp (RCS) its AE, which was 
engaged in the business of contracting with the 
clients to provide them debt collection and 
telemarketing support.  
 

 The taxpayer as per its arrangement with RCS 
was performing work for clients who had 
contracted with RCS. Hence the taxpayer was 
engaged in rendering IT enabled services / 
back office support services in the field of credit 
collection and telemarketing to its AE. 
 

 The taxpayer considered RCS as the tested 
party and compared the profit margin of RCS 
with the average margin of foreign comparable 
companies in its Transfer Pricing (TP) study 
report. This, however, was rejected by the 
Transfer Pricing Officer (TPO) who concluded 
that the AE is not to be treated as a tested 
party and considered the taxpayer as the 
tested party. The CIT(A) upheld the action of 
the TPO treating the assessee as 'tested party'.  

 

 

 



 
 

© 2014 KPMG, an Indian Registered Partnership and a member firm of the KPMG network of independent member firms affiliated with KPMG International 
Cooperative (“KPMG International”), a Swiss entity. All rights reserved. 

 
 

 
 
 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

  

 In cases where the transaction took place was within 5 
percent range of ALP, the benefit of 5 percent variation 
from ALP was allowed for the transaction. In the 
balance cases, the benefit was disallowed. 
 

 The CIT(A) granted partial relief in favour of the 
taxpayer by stating that the total adjustment together 
with the ALP cannot exceed the total revenue earned 
by the taxpayer and its AE from third party clients. The 
CIT(A) observed that the Indian Transfer Pricing 
Regulations only require analysing the transactions 
between AEs and not the transactions with third 
parties, since extraneous factors cannot be controlled.  
 

 The CIT(A) held that as the taxpayer was in the start-
up phase, adjustments due to surplus capacity should 
be allowed. 
 

 On second appeal, the Tribunal upheld the order of the 
CIT(A) on the ground that the neither the assessee nor 
Revenue had been able to provide any basis or 
material to rebut the findings and conclusions of the 
CIT(A). 

Tax department’s contention 

The issue raised before the High Court was with regard to 
the determination of ALP. Also, the tax department 
contended that it was obligatory upon the Tribunal to record 
its own findings rather than merely confirming the findings 
of the CIT(A). 

Taxpayer’s contention 

The taxpayer relied on the Supreme Court ruling in the case 
of K.V. Pilliah and Sons

2
, wherein the Supreme Court 

observed that, the Tribunal, by merely confirming the 
CIT(A)'s order in absence of any new ground, did not act 
illegally or irregularly. The Supreme Court observed that 
when the Tribunal fully agrees with the view expressed by 
the Appellate Assistant Commissioner and has no other 
ground to record in support of its conclusion, it does not act 
illegally or irregularly, merely because it does not repeat the 
grounds of the Appellate Assistant Commissioner on which 
the decision was given against the taxpayer or the tax 
department.  

High Court’s ruling 

 The High Court observed that with regard to the 
determination of ALP, the Tribunal had examined the 
issue at length and extensively quoted the decision of 
the CIT(A), examined the CIT(A)'s order and thereafter 
confirmed his order. The Tribunal had confirmed the 
CIT(A)'s order in the absence of any cogent reasons 
provided by the tax department to deviate from the 
findings of the CIT(A). 

_________________ 
 
2
 CIT v. K.V. Pilliah and Sons [1967] 63 ITR 411 (SC) 

 

 The High Court observed that after examining the 
findings of the CIT(A), the Tribunal had given the 
tax department an opportunity to controvert or 
rebut the findings and conclusions arrived at by 
the CIT(A). However, the tax department was 
unable to controvert those findings and point to 
any new evidence to enable the Tribunal to 
deviate from the CIT(A)'s view. Further, it was not 
the case where the Tribunal ignored any of the 
points made by the tax department, which could 
have been rectified. 

Supreme Court’s ruling 

The Supreme Court did not find any substantial 
question of law arising out of the (impugned) High 
Court and hence it dismissed the tax department’s 
SLP against the High Court order, wherein the High 
Court had upheld the Tribunal order confirming the 
CIT(A)’s findings. 

Our comments 

The Tribunal ruling (as upheld by High Court) had 

highlighted certain important aspects of a transfer 

pricing analysis: 

 In principle, while the least complex party should 
be selected as the Tested party, as the simpler 
party requires fewer and more reliable 
adjustments to be made to its operating profit 
margins, however it may always not be tenable 
as it is difficult to obtain relevant facts and data of 
foreign comparables to enable a proper FAR and 
economic analysis.  
 

 The arm’s length price already reported by the 
taxpayer cannot exceed the total revenue earned 
by the taxpayer and it’s AE from third party 
clients. 
 

 Appropriate adjustments should be made to take 
into account idle capacity etc. 
 

However, an important question that arises in this 
case is as regards the precedence value of this 
Supreme Court ruling. The Supreme Court did not 
dispose the case on merits but passed a one word 
order (Dismissed) and there is no further discussion in 
the Supreme Court Order. Hence, while guidance has 
been provided by the Tribunal which was confirmed by 
the High Court, in the absence of a detailed discussion 
by the Supreme Court on merits, it is unclear whether 
the principles laid down in this case stand confirmed 
by the Supreme Court. 
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