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Introduction 
This issue takes a look at a number of recent developments, both home and abroad, which are of particular relevance to the 
M&A tax world. 

First of all, Iain Kerr takes a look at amendments to s179 TCGA 1992 and asks whether there is recourse in the legislation 
for HMRC to seek recovery of unpaid degrouping charges from target entities post-acquisition. Iain discusses HMRC-issued 
guidance on this topic, as well as the opinion of legal counsel, and considers whether degrouping charges can be ignored in 
the course of buy-side due diligence. 

Nick Owen then moves on to discuss Employee Benefit Trusts (EBTs). Nick outlines matters for consideration when 
acquiring an entity which has an EBT for the purposes of remuneration planning and outlines HMRC’s position towards such 
EBTs. Nick gives specific consideration to the potential application of disguised remuneration rules, before outlining the 
steps which should be taken to help reduce the risk posed by acquiring a target using an EBT. 

We then take a trip across the water as Mareska Suzuki discusses developments in the Netherlands, which will be of 
particular importance to people considering investment into the country. In particular, Mareska considers new rules which 
have the potential to restrict the deductibility of interest on third party financing. She also provides commentary on new 
guidance which has been issued on the anti-base erosion rules, before finishing by discussing the abolition of the thin 
capitalisation rules. 

We finish by returning to the UK, where Mike Bacon discusses HMRC proposals to amend the tax treatment of debt for 
equity restructuring. Mike considers the reasons behind proposed changes to rules governing debt for equity swaps and 
stresses the importance of ensuring that any changes do not constrain commercial transactions, which may ultimately allow 
distressed companies to survive. 

If you would like further detail or have specific questions on the articles in this issue, please call us, the authors, or your 
usual KPMG contact.  

Rob Lant
Partner
KPMG in the UK 
Tel: 020 7311 1853 
eMail: rob.lant@kpmg.co.uk 

       Alistair Haley 
        Director  

       KPMG in the UK 
      Tel: 020 7694 4383 

eMail: alistair.haley@kpmg.co.uk 

S179 TCGA de-grouping amendments: Secondary liabilities 
Following amendments to s179 TCGA 1992 (“the law”) relating to de-grouping charges, buy-side advisors could be excused 
for ignoring the potential trigger of de-grouping charges in respect of chargeable gains assets in target companies post-
acquisition. This article briefly explores relevant aspects of the legislation, the view of legal counsel on this topic, and 
questions whether there is recourse for HMRC to recover any unpaid tax from the target company.  

Scenario 

Suppose A Ltd transfers a property to B Ltd and later sells the shares in B Ltd to a third party. S179(3D) allocates the de-
grouping charge on the property to A Ltd as additional consideration for the share disposal. However, if A Ltd is unable to 
pay the tax due in respect of the additional consideration, could HMRC seek to collect the money from B Ltd under s190 
TCGA 1992? 

Legal analysis regarding potential secondary liability 

Where a company was a member of a group at the time the gain accrued, unpaid tax can be sought from any other 
company which in any part of the period of 12 months ending with that time was a member of that group and owned the 
asset disposed of (s190(3)(a)(ii) TCGA 1992). 

However, paragraph 45971 of HMRC’s Capital Gains Manual states that where a de-grouping charge results in an 
adjustment to the consideration on a share disposal under s179(3D), then the asset referred to above will be the holding of 
shares, rather than the asset that is subject to the deemed disposal (and reacquisition) under s179(3). As B Ltd cannot have 
owned shares in itself, any unpaid tax cannot be collected from it. Whilst this provides some reassurance for the purchaser 
of B Ltd, it must be remembered that HMRC are not bound by the interpretations set out in their manuals and a purchaser 
of B Ltd may be concerned that HMRC could take a different view, particularly if the sums at stake are large. When a 
scenario like this was put to Counsel, however, he was firmly of the view that HMRC could not. 
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S190 applies where a chargeable gain has accrued to a company. For a chargeable gain to accrue there must have been a 
disposal and the only chargeable gain which can be referred to in s190(1)(a) is the gain on the asset disposed of in 
s190(3)(a)(ii) (i.e., the gain on the disposal of the shares). Furthermore, the unpaid tax referred to in s190(3) can only be the 
tax referred to in s190(1)(c). As s179(3A) dictates that no gain accrues to B Ltd on the notional property disposal, it follows 
that the only disposal on which a chargeable gain would arise would be on the disposal of the shares in B Ltd (albeit that 
chargeable gain would, in effect, be increased by the de-grouping charge). 

Conclusion 

Both HMRC guidance and Counsel’s opinion indicate that unpaid tax pertaining to a de-grouping charge in this scenario 
would not be recoverable from company B following the purchase of its share capital by a third party. Nevertheless, the 
quantum of potential charges and the ability of the disposing company to discharge its liability should still be considered in 
the context of the transaction. Indeed, the acquiring company may wish to seek comfort on these matters through 
appropriate indemnification as part of the sale and purchase documentation.  

Iain Kerr 
Director 
KPMG in the UK 
Tel: 020 7311 5621 
eMail: iain.kerr@kpmg.co.uk 

Has your Target used an Employee Benefit Trust for remuneration 
planning? 
Historically, implementing an Employee Benefit Trust (EBT) was common practice. These days however, discovering your 
Target has an EBT during the due diligence process can be a cause for concern. Usually, the EBT acted as a warehouse for 
holding shares to eventually be used, say, to satisfy share options granted to employees under an incentive arrangement. 
However, in some cases, the target company may have used the EBT for remuneration planning. 

Where such planning has been undertaken, a careful analysis of the potential impact of this type of EBT arrangement will be 
required as part of structuring the transaction. HMRC have, for a number of years, taken an aggressive stance towards such 
arrangements and the consequences of acquiring a company that has implemented such an arrangement must, therefore, 
be carefully considered. 

Remuneration planning 

The basic structure of a remuneration arrangement using an EBT is as follows: 


 An EBT is established and the company makes a contribution, or loan, of cash to the EBT. 

 The EBT establishes sub-trusts for the benefit of named employees (and their families) and cash is transferred to the
 

sub-trusts. 
 The sub-trust uses the cash to make a long term loan to the named employee (or acquires an asset for the benefit of 

the named employee, e.g., a residential property). 

Individual arrangements adopted by companies may have more bespoke elements, e.g., using parts of the unregistered 
pension scheme arrangements such as employer-financed retirement benefit schemes (EFRBS). Some arrangements may 
also seek to justify the claim for a corporation tax deduction on the contribution into the EBT. 

The tax analysis that has been argued under this type of planning is that neither the original contribution/loan to the EBT, the 
transfer to the sub-trust, nor the loan to the employees are earnings and so no PAYE/national insurance (NI) arises (even 
though the employee has use of the cash). An annual benefit-in-kind charge may arise on the loan but this is usually not 
significant. 

HMRC’s approach 

Unsurprisingly, HMRC do not agree with this tax analysis. Instead, they consider that at some point in the structure the 
employee will have received earnings and hence PAYE/NI should have been levied at that point. They have also identified a 
number of other possible tax consequences, including the possible application of loan to participator regulations and 
potential inheritance tax charges. 
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In order to tackle this planning, HMRC have adopted the following twin track approach: 

1) Application of disguised remuneration rules 

The disguised remuneration rules were introduced to stop the use of such arrangements by introducing the concept of a 
“relevant step”, which includes earmarking of sums for a particular employee. Where a relevant step takes place, then 
PAYE/NI will be due.  

The disguised remuneration rules effectively stop the use of new EBT arrangements after 2010 and “freezes” existing 
arrangements, e.g., a new loan out of an EBT established before 2010 will be treated as a relevant step, as will setting cash 
aside for future extraction by a particular employee. 

2) HMRC Settlement Opportunity 

In respect of historic EBT remuneration arrangements, HMRC have said that they consider these arrangements to not be 
effective for avoiding PAYE/NI under the previous employment tax legislation. HMRC also argue that a number of court 
cases support their position. 

HMRC’s stated policy is that companies who have implemented EBT remuneration can either settle with HMRC under the 
HMRC Settlement Opportunity or face the prospect of eventual litigation. 

Under the HMRC Settlement Opportunity, the company will agree that PAYE/NI should have been operated on the original 
contributions into the EBT and consequently account for the late PAYE/NI plus interest on overdue tax. However, no penalty 
will be raised and the company will be entitled to claim a corporation tax deduction for the contribution. Furthermore, the 
funds can then be taken out of the EBT without incurring a disguised remuneration charge. 

Buying a company with an EBT remuneration arrangement 

Where a target company has an EBT remuneration arrangement which is under enquiry by HMRC, it will be important to 
establish the approach that the company is taking to the enquiry.  

In particular, questions should be asked around determining whether the company is intending to resist the enquiry or look 
to settle under the Settlement Opportunity and who is advising the company in relation to the enquiry. 

If the enquiry is being resisted, then given HMRC’s aggressive stance to such arrangements, the enquiry could take a 
considerable amount of time to conclude and may well result in litigation. It will therefore be important to establish who will 
be advising the company on the enquiry and how their costs will be met. The engagement letter for the arrangements may 
include an agreement to defend the arrangement up to the first tier tribunal. The ability for the providers to undertake such 
commitments ought to be closely considered. 

Specific tax indemnities will be required and these will need to be carefully structured to take account of, for instance, an 
action of the trustees after the acquisition triggering a disguised remuneration liability. Furthermore, given the lengthy time 
frame involved in resolving an enquiry, there may need to be a retention (of part of the deal proceeds) built into the SPA. 
Given the relatively large amounts that were often contributed to EBTs, the potential PAYE/NI, together with the interest on 
overdue tax and penalties, could result in substantial retentions being required. This could have the knock-on impact of 
impairing the available proceeds to go to the vendors.  

Conclusion 

In practice, identifying an EBT that has been the subject of tax planning by a potential Target will need to be coupled with a 
strong understanding of the level of risk that the EBT posses and whether this risk can be managed successfully through 
appropriate indemnifications.  

Nick Owen 
Senior Manager 
KPMG in the UK 
Tel: 0118 964 2168 
eMail: nick.owen@kpmg.co.uk 
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Netherlands tax update: financing considerations and related party 
transactions 
Although the Netherlands wants to promote its comparatively favourable tax regime, the Dutch government does not want 
the local tax base to be eroded or to facilitate aggressive tax planning that erodes the tax base of treaty partners. In this 
respect, new rules came into effect in 2012 and 2013 that could now also potentially restrict the deduction of interest on 
third party financing. In addition, a new Decree was published with new guidance on the anti-base erosion rules. While the 
new changes appear to restrict local funding opportunities, there is also a counterbalance: as of 2013, the thin capitalisation 
rules have been abolished. 

Rules against excessive financing of participations 

The Dutch tax rules provide for a full participation exemption on capital gains/losses and dividends for qualifying 
participations. As a result of the ECJ judgment in the Bosal case (2003), financing costs in connection with both foreign and 
domestic participations are, in principle, tax deductible. The Dutch government has expressed concern with the mismatch 
that resulted from the Bosal case, where interest on group and bank debt was deductible from Dutch taxable income while 
the corresponding assets (participations) gave rise to dividends or capital gains that were exempt. As an initial partial 
solution to this problem, the Dutch government introduced thin capitalisation rules which were abolished as of 1 January 
2013. This legislation has now been replaced by rules on the excessive financing of participations. 

From 1 January, 2013, interest relating to the excessive debt financing of subsidiary investment (“participation debt”) is no 
longer tax deductible. The non-deductible amount of interest is calculated by dividing the excessive amount of participation 
debt by the total amount of debt and multiplying this by the total amount of interest paid. The participation debt is calculated 
as the value of the participations for tax purposes (historic cost price and capital contributions) less the total amount of 
equity for tax purposes. An exemption has been made for “expansion investments”, i.e., investments in participations 
which are an expansion of a group’s operating activities. For example, if a Dutch car manufacturer acquires a participation in 
the share capital of a German subsidiary that owns a factory, this is considered to be an expansion of the operating 
activities. The acquisition price of this participation does not have to be taken into account for the calculation of disallowed 
interest. If, however, a double dip structure or a hybrid entity/instrument was used to finance this subsidiary for example, 
the exemption does not apply. 

Generally speaking, no disallowed interest should occur on the basis of the excessive participation debt rules in the 
following situations: 

 the amount of equity for tax purposes exceeds the acquisition price of the participations; 
 the Dutch taxpayer has included all its participations in the fiscal unity for corporate income tax purposes (not 

possible for foreign participations); 
 the participations of the taxpayer were all historically incorporated or acquired as an expansion of a group’s 

operating activities, no double dip structures or hybrid entity/financing structures were implemented and neither 
the acquisition, the expansion of the participation, nor financing were entered into because of the interest 
deduction; or 

 the excessive amount of “participation debt” is less than EURO 15 million (assuming an interest rate of 5 percent), 
due to a safe harbor amount of EURO 750,000. This amount of interest is always deductible under these rules.  

The rules are quite complex. In addition to the new law, there is an implementation decree for internal reorganisations and 
to avoid overkill as a result of other statutory restrictions of interest deduction. If you have a current transaction with a 
Dutch group company that holds foreign participations, these rules should be carefully monitored to calculate debt capacity. 

Thin capitalisation rules abolished 

The expected revenue from the new excessive participation debt rules was used to finance the abolition of the thin 
capitalisation rules as of 1 January, 2013. Under the latter rules, the interest deduction on related party debt could be 
disallowed if the amount of net debt exceeded certain ratios. Abolition of the thin cap rules could be particularly beneficial 
for taxpayers who are not affected by the excessive participation debt rules e.g., if they do not possess participations in 
subsidiaries abroad. 

One thing that should be kept in mind is that the rules introduced on 1 January 2012 limiting the interest deduction on 
excessive acquisition financing, (in general restricting interest deduction in typical Dutch BidCo structures by means of 
acquisition holding companies) could also apply. Generally speaking, if a BidCo is included in a fiscal unity with the target 
group or target company, interest on acquisition debt in excess of 60 percent of the acquisition price is disallowed. These 
rules also apply to third party financing. In order to avoid a double interest deduction being rejected, the implementation 
decree provides for specific rules. 

© 2013 KPMG LLP, a UK limited liability partnership, is a subsidiary of KPMG Europe LLP and a member firm of the KPMG 
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New guidance in relation to anti-base erosion rules 

The anti-base erosion rules restrict the deduction of interest on related party loans which are used to finance certain tainted 
transactions. These transactions include the acquisition of an entity, capital contributions and dividend distributions. 
However, the taxpayer does have the option of providing evidence to the contrary. The interest on these loans is still 
deductible if (1) the loan and the transaction are business-motivated, or (2) the interest is sufficiently taxed at the level of 
the recipient (broadly speaking at a rate of 10 percent), unless in the latter case the Dutch tax authorities convincingly 
demonstrate that either the loan or the related transaction was not primarily business-motivated. In a new Decree issued in 
March 2013, the Deputy Minister of Finance presented his views on, for example, financing structures which he considers 
are not business-motivated. Of specific interest for those involved in transactions is that loans used to finance an 
acquisition, which are funded by the issuance of CPECS (Convertible Preferred Equity Certificates) by a Luxembourg entity, 
are potentially not business-motivated, as the CPECS are regarded as debt in Luxembourg and equity in, for example, the 
US. Other mismatches resulting from the use of other hybrid financing or hybrid entities are also mentioned. Therefore, this 
is not only limited to CPECS, but could also apply to TPECS (Tracking Preferred Equity Certificates). 

We note that the facts and circumstances still provide a good basis for arguing that the interest on such loans should be tax 
deductible. 

Arnout Haeser
Senior Manager 
KPMG in The Netherlands 
Tel: +31 10 453 6818 
eMail: haeser.arnout@kpmg.nl

       Mareska Suzuki 
       Assistant Manager 

     KPMG in the UK 
Tel: 020 7694 4086 

     eMail:  mareska.suzuki@kpmg.co.uk 

Consultative document proposals on debt restructuring 
It is important that changes to the rules where a lender swaps debt for equity, discussed in the recent consultative 
document, do not give rise to uncertainty which could prevent commercial rescues. 

The consultative document issued on 6 June, “Modernising the taxation of corporate debt and derivative contracts”, 
includes, at section 11, proposals to change the legislation on the tax treatment of debt restructuring, by amending s322(4) 
CTA 2009 which deals with debt for equity swaps. 

The HMRC Corporate Finance Manual at 33200 sets out why the relief, as it is now, is needed; 

“Debt/equity swaps are usually prompted by the debtor company encountering trading difficulties. The transaction may 
involve the lender becoming the majority shareholder in the business, sometimes with the intention of the shares being 
held over the long term in the hope that they will increase in value. This may allow the lender to recoup all or part of their 
loss on the debt….CTA09/S322(4) facilitates such debt/equity swaps by removing the additional tax charge on the debtor 
company that would otherwise result from the release, which would depress the value of the shares and, in effect, inflict a 
further financial loss on the lender.” 

This relief is often used to allow commercial transactions to take place, which allow distressed companies to survive. So 
why does the consultation document suggest that a change is needed? 

The problems which HMRC sees with the current legislation (which principally focus on determining whether the release of 
the debt is “in consideration of the shares…”) are outlined at section 11.16 of the document. The HMRC Manual sets out 
the view that this is a substance test that needs to be applied in the context of any arrangements by the lender to dispose 
of the shares, in which case the consideration may be cash rather than shares. The Manual notes, at CFM 33202, that 
“regulatory capital requirements may lead a bank to sell on the shares received as part of a debt/equity swap.” Thus, it is 
accepted that there may be good commercial reasons for the lender to dispose of the shares which it receives. However, 
the Manual also sets out examples where it is considered that the relief would not apply because the substance is that the 
lender is not acquiring shares. This guidance has led to an increasing number of clearance applications which are 
administratively burdensome for HMRC. 

HMRCs preferred way forward, at 11.18 of the document, is to amend the legislation so that it would only apply where “it 
is reasonable to assume” that one of a set of specified insolvency conditions will be met in a specified period. A similar 
change may also be required to s361C. Such an approach may be difficult to operate in practice; it is a factual test requiring 
a large amount of detailed evidence to be gathered and HMRC may consider that it is not a suitable matter to be covered in 
a clearance. If so, significant uncertainties could be created for companies at a time when uncertainty is the last thing they 
need. 

© 2013 KPMG LLP, a UK limited liability partnership, is a subsidiary of KPMG Europe LLP and a member firm of the KPMG 
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The consultative document then notes that s322(4) could be used for tax planning but also includes, at section 14, proposals 
to introduce further anti-avoidance rules. A “regime TAAR” alongside the GAAR could give sufficient protection without the 
need to have further constraints on the debt for equity relief. 

Any proposed changes should start with establishing what the policy intention should be. The consultative document says 
at 11.11 “there is no obvious policy reason… for there to be a different tax outcome for the debtor whether the release is 
by means of cash consideration or shares”. It is arguable that, there is a policy reason to allow a third party lender to 
eliminate surplus debt without an immediate tax charge, because this facilitates commercial restructuring transactions. Non-
connected creditors do not typically give up their debt claims for no reason.  

Flexibility is needed to enable arm’s length restructuring of distressed companies in more than “imminent insolvency” 
situations. Any new legislation must be practical to operate, because it needs to be applied on a tight timescale and the 
effect of significant uncertainty will be to prevent a rescue from happening.  

A version of this article appeared in Tax Journal on 19 July. 

Mike Bacon 
Partner, Head of Restructuring Tax 
KPMG in the UK 
Tel: 020 7694 3276 
eMail: michael.a.bacon@kpmg.co.uk 

KPMG Publications 

Click here to access the latest issue of KPMG’s Weekly Tax Matters publication. 

Click here to access KPMG International’s publication “Taxation of Cross-Border Mergers & Acquisitions 2012”.  

Click here to read recent issues of M&A Tax Matters. 
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