
Changes of shareholding - what if the  shareholder  
of the paid up shares cannot be traced?

Changing the shareholding structure of a private 
company is a very sensitive matter, which if not 
carried out properly, may raise issues between 

shareholders, the company and the regulators. Changes 
in shareholding of the company may triggered by 
allotment, forfeiture and transfer or transmission of 
shares, by the existing shareholder (s).

Allotment of shares is a process whereby new shares 
are issued to a person, in exchange for a consideration of 
either cash or non-cash consideration, such as conversion 
of a loan into equity. One can only allot shares once it 
is established that there are additional shares in the 
company that can be allotted – if not the company will 
have to increase its authorised share capital, in line 
with the Companies Act 2002 and create new shares, 
which can then be allotted. The legal process in this 
regard entails, inter alia, completion of prescribed forms 
and reporting to the Registrar of Companies within a 
prescribed period of time. 

Forfeiture of share happens when the subscriber of 
shares fails to pay for the same, upon being called up 
to do so by the directors of the company. The practise 
requires that all the processes pertaining call up of 
shares to be followed. This includes; passing a board 
resolution for call up of shares and writing a letter to 
the subscribers requesting them to pay for their shares, 
within a prescribed period. If a subscriber fails to pay for 
the subscribed shares, he/she is obliged to write a letter 
to the company to indicate such failure and thereafter 
a special resolution is passed signed by the chairman, 
company secretary of the company together with the 
outgoing shareholder, consenting to the forfeiture of 
shares. A statutory declaration for forfeiture of shares is 
also prepared. Once all the documentation are in place, 
they should be filed with the Registrar of Companies, 
and once the Registrar is satisfied that the procedure 
has been followed, he will approve the application and 
record the removal of the shareholder from the list of 
shareholders of the company.

Transfer of shares takes place when a shareholder 
of a company, sells his share or shares for a certain 
consideration. It is also referred to as a sale of shares. 
This process requires several things to be effective 
including passing a special resolution consenting to the 

transfer of shares, preparing transfer of share forms 
which are duly signed and witnessed, and having a 
signed share purchase agreement or deed of surrender 
in place. It should also be noted that according to section 
90(2) of the Income Tax Act (CAP 332) the relevant 
authority for registration of transfer (in this case Registrar 
of Companies) cannot register transfer of shares 
unless a Tax Clearance Certificate is received from the 
TRA, certifying that the single instalment tax, which is 
a portion of the capital gain tax has been paid by the 
transferor of shares.

Lastly, transmission of shares is when shares of a 
deceased shareholder are transferred to another 
shareholder. In this regard, the processes are the same 
as that of transfer except that in this scenario there 
has to be in place copy of a death certificate, as well as 
the letter of appointment of administrator of estate or 
executor to administer the deceased’s assets. 

From the above, one would note that the changes of 
shareholding of the company requires active participation 
of the existing owner of the shares unless there is 
evidence that such owner is a deceased person. Given 
the active participation required, there has always been 
a challenge where the existing owner of the shares 
cannot be traced. In addition, there is a requirement by 
the Business Registration and Licensing Agency (BRELA) 
following introduction of the Online Registration System 
(ORS), which requires every company to update its 
records in the system. Among the details required by 
the system include the personal details such as passport 
or NIDA Cards for individual shareholders. It becomes 
challenging to update shareholders details when a 
shareholder cannot be traced. 

Unfortunately, the Companies Act, 2002 is silent on 
measures to be taken where the existing shareholder 
cannot be traced. However, the High Court of the United 
Republic of Tanzania in a recent Miscellaneous Civil 
Application No. 684 of 2019 between Nyanza Mines 
(Tanganyika) Limited as Applicant and the Registrar 
of companies (as first respondent) and Bridge of 
Balgie Limited (as second respondent), this challenge 
was brought up to the Court’s attention and it ruled out 
what needs to be done where a shareholder of paid up 
shares cannot be traced for more than six years. 

The Judge specifically noted the following:

“Silence of the law on the remedy to cure 
inconveniences created by absence of untraceable 
shareholders is not an immunity of their inaction. The 
Courts of law as fountain of justice have to step in and 
give a proper solution while protecting interests of all 
shareholders and wellbeing of the Company itself. A 
compulsory share sale by the Court is necessary by all 
purposes.”

In terms of the procedures, which may be a remedy 
to the above challenge, the Court highlighted that the 
company (petitioner) can petition to the court for the 
compulsory sale of the shares in question. The Court 
may issue an order for sale upon being satisfied that all 
reasonable efforts of tracing the shareholder were taken, 
including  among other things, serving the notices of 
shareholders meeting to the last address of untraceable 
shareholder, publication of intention of removal of the 
untraceable shareholder in the Government Gazette (to 
be done in the Government Gazette twice in a period 
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of 42 days) and a publication done through a widely 
circulated newspaper, one in English and another in 
Swahili, which are also online in a period of not less than 
42 days. 

Once the order of sale is issued by the Court, the 
same must as well be published in the newspaper and 
Government Gazette for the period of not less than 21 
days. The sale of shares should be held in a public auction 
after the valuation of shares been done by a certified 
accountant or auditor. Once all taxes have been paid and 
other dues to the government and other institutions, the 
remaining balance shall be deposited to the Administrator 
General who will keep them for the period of not less 
than 12 years, upon expiry of which the assets shall 
then be transferred to the account and creditors of the 
Government. The Company shall prepare and furnish 
a report accounting of the sale of shares whose copy 
thereof shall be served to the Administrator General, 
the Registrar of Companies and in the custody of the 
Company.

That is in a nutshell and you probably wonder as to why 
this intricate and compelling process. This is because 
change of shareholding is a very sensitive issue since 
it touches two divergent interests; one, interests of 
the Company and; two, interests of the untraceable 
shareholders. If not carried out carefully, it might (as 
noted by the judge in the above case), result in a danger 
for misuse of the Court’s order for selling shares of 
untraceable shareholders. Order can be used to cover 

illegal transactions and deprive rights of the so called 
“untraceable shareholders”. Again, it should not be left 
unattended as it might be used as immunity by the so 
called “untraceable shareholders” for their inaction. 

Hopefully, I have summarised key takeaways as a food of 
thought in case you were stranded on what to do.

Cheers!
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