
Tax Alert 
Suspension of Minimum Tax

Summary

This alert brings to your attention the High Court’s ruling 
in the case of Stanley Waweru & 3 others 
(Petitioners) vs. National Assembly (1st Respondent), 
The Commissioner General, Kenya Revenue Authority 
(2nd Respondent) and the Attorney General (3rd 
Respondent) Constitutional Petition No. E005 of 2021. 

The issue before the High Court was a request by the 
Petitioners for conservatory orders on implementation 
of Minimum Tax pending hearing and determination of 
the main case on the constitutionality of Minimum Tax.  
The  Court after hearing the parties issued conservatory 
orders restraining the Kenya Revenue Authority (KRA) 
from enforcing section 12D of the Income Tax Act, Cap. 
470 (ITA) on Minimum Tax. The decision by the High 
Court effectively bars KRA from collecting or demanding 
Minimum Tax pending the hearing and determination of 
the case by the Petitioners.  

Arguments by the Petitioners

The Petitioners in the suit described themselves as 
registered officials of the Isinya East Sub County Bar 
Owners Association which is registered under the 
Societies Act. Their claim was that Minimum Tax as 
introduced under Section 12D of ITA was unconstitutional 
and an affront to the law for the many reasons including:

▪ The imposition of the 1% Minimum Tax on the
gross turnover before deduction of production and
operational costs was against Section 3 and 15 (1) of
the ITA;

▪ Minimum Tax is riddled with ambiguity and therefore
in contravention of Article 10 of the Constitution which
provides for the principle of certainty;

▪ Levying Minimum Tax, even on loss making entities,
goes against the provisions of Article 201 (a) (i) of the
Constitution as it imposes taxation on persons who
do not have capacity to pay;

▪ Minimum Tax was implemented without reference
to the Senate in contravention of Article 110 of the
Constitution because Minimum Tax leads to depletion
of the taxpayers’ ability to pay County taxes;

▪ Minimum Tax assumes that all businesses make
at least 3.33% net profit at any given time and is
therefore discriminatory against Small and Medium-
size Enterprises (SMEs) and in violation of Article 27
of the Constitution;

▪ Minimum Tax violates the Petitioners’ right to
property;

▪ Minimum Tax is in contravention of Article 201 (b) (1)
for being a regressive tax, taxing those who earn less
more than those who earn more;

▪ Minimum Tax is discriminatory by exempting certain
businesses such as those in insurance and energy
sector since their price is regulated and continuing
with a fallacious misconception that other businesses
are in sole control of their prices and therefore profits;
and

▪ Imposition of burdensome and oppressive taxes
which are deliberately designed to kill certain types of
businesses cannot in any way be constitutional.

On the above basis, the Petitioners prayed for 
conservatory orders staying the implementation of 
Minimum Tax.

Arguments by the Respondents

The Respondents in their responses adopted a similar 
line of argument asserting that under Article 209 of the 
Constitution, the legislature retains wide authority as 
to the way a tax is defined, collected and administered. 
The Respondents argued that the Court should not 
interfere with the authority of the legislature because the 
Petitioners are opposed to the administration of the tax. 

The other arguments by the Respondents were that: 

▪ The orders sought by the Petitioners were final in
nature and should not be granted at the interim stage
of the case;

▪ The Petitioners had not rebutted the presumption
of constitutionality of statutes which provides that
statutes should be presumed to be constitutional until
they are contrary proven;

▪ Minimum Tax would lead to an equal sharing of
the burden of taxation by ensuring that everyone
contributed;

▪ The threatened collapse of the Petitioners’ business
could not be single handedly attributed to the
introduction of the Minimum Tax;

▪ The 2nd Respondent could refund Minimum Tax if the
Court finds that it was paid in error;

▪ It would be impossible for the 2nd Respondent
to recover the taxes due from all Kenyans if the
implementation of Minimum Tax legislation is
suspended at this interim stage; and

▪ Public Interest at this interim stage lies in upholding
the will of the people who through Parliament
enacted the Minimum Tax Legislation, and not the
opinion of a select few prior to hearing the case.
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Issue(s) for determination

To the High Court, the question before it was whether the 
Petitioners had satisfied the requirements for granting of 
a conservatory order. In determining this issue, the High 
Court considered whether:

a) The Petitioners had established a prima facie case
with a likelihood of success.

b) The Petitioners had established that they were
exposed to a real danger which could only be dealt
with by the granting of a conservatory order.

Findings

a) Whether the Petitioners had established a prima
facie case with a likelihood of success

To the learned judge, the Petitioners had established
an arguable case that Minimum Tax violated the
Constitution on the grounds of lack of predictability
and clarity. It was also the learned Judge’s holding
that by Minimum Tax requiring even entities in a loss
making position to pay taxes on gross turnover, there
was an arguable case that Minimum Tax violated the
provision of Article 201 (a) of the Constitution.

The learned judge was also convinced by the
Petitioners’ argument that Minimum Tax was a nail on
the coffin for SMEs which would effectively be paying
tax out of their capital investment as compared to
larger corporations whose baselines of profitability
were higher. In this regard, the learned judge held
that there was an arguable case of discrimination
contrary to Article 27 of the Constitution.

The learned judge also noted that it was
discriminatory to assume that businesses were in
sole control of the prices they charged while creating
exemptions for businesses in the insurance, energy
and petroleum sectors.

In conclusion on the issue of whether a prima
facie case had been established, it was the judge’s
contention that the issues raised by the Petitioners
were not frivolous but weighty constitutional matters
which required further interrogation.

b) Whether the Petitioners had established that they
were exposed to a real danger which could only be
dealt with by the granting of a conservatory order

The High Court in its analysis held that the imminent
collapse of businesses as argued by the Petitioners
was not a matter which could easily be remedied
by damages. The court was convinced that it was in
the interests of justice that the court grants interim
reliefs at the very least to preserve the businesses
and livelihoods of the Petitioners and millions of
SMEs pending the hearing and determination of the
matter.

The High Court also held that the 2nd Respondent’s
argument that it would refund all the taxes which
would have been paid if Minimum Tax was held to
be unconstitutional was flawed as it assumed that
the businesses would be operational despite the
real danger that most businesses would end up
folding up. To the learned judge, a conservatory order
maintaining the status quo was the only way forward
to balance the interests of both parties.

Having taken consideration of all the above, the 
learned judge issued a conservatory order restraining 
the 2nd Respondent whether acting jointly or severally 
by itself, its servants, agents, or representatives from 
collecting Minimum Tax pending the hearing and 
determination of the Petition. 

Our opinion on the ruling

In our view, the ruling applies to the Petitioners and other 
taxpayers who are subject to Minimum Tax. The 
conservatory orders that were issued bar the KRA from 
demanding and collecting Minimum Tax from all taxpayers. 
Indeed, the KRA has issued a press release confirming 
that it will abide by the High Court ruling.  

Taxpayers may therefore consider holding back on making 
remittances of the Minimum Tax to KRA until the case is 
heard and determined. However, it is important to note 
that should the KRA obtain a favourable decision after 
the main case is heard and determined, they will seek 
to collect Minimum Tax (including penalties and interest) 
retrospectively from 1 January 2021. It is therefore 
important for the taxpayers to carefully consider whether 
to make provisions for this liability as we await the 
outcome of the main case. 

This case raises weighty issues on the constitutionality of 
Minimum Tax whose introduction has been fraught with 
controversy. The conservatory orders are a welcome relief 
for businesses which despite suffering losses due to the 
tough economic conditions resulting from the Covid-19 
pandemic were still expected to pay Minimum Tax. Should 
the Petitioners succeed, the government will have to 
consider other avenues to bridge the revenue gap that will 
arise. 

KPMG is happy to assist on any issues arising from this 
ruling. 
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