
Does the reversal of the “Covid-19 
taxes” return  taxpayers to normalcy?

President Uhuru Kenyatta assented to law the Tax 
Laws Amendment (No.2) Act, 2020 (TLAA 2) on 
22nd December 2020. The TLAA 2 reverses tax 

incentives introduced by the Tax Laws Amendment Act, 
2020 to cushion Kenyans against the adverse economic 
impact of Covid-19. These included reduction of the 
corporate income tax rate from 30% to 25%, reduction 
of the VAT rate from 16% to 14% and reduction of the 
tax on the highest individual income band from 30% to 
25%.

In their presentation to Parliament, the National 
Assembly Departmental Committee on Finance and 
National Planning (Finance and Planning Committee) 
argued against requests by various stakeholders to retain 
the tax incentives on account of the subdued economy 
which is yet to recover from the impact of Covid-19. 
The Committee was of the view that with the relaxation 
of the Covid-19 containment measures, the economy 
had returned to relative normalcy while tax collections 
continued to underperform. In their view, the relaxation 
necessitated the reversal of the tax rates to enhance 
revenue growth which has significantly underperformed, 
putting the government under pressure to meet its 
commitments.

While appreciating the need for review of the tax rates, 
the notion that the economy has returned to relative 
normalcy is open to question. Further, several adverse 
measures included in the TLAA have been retained 
putting additional pressure on the businesses and 
individuals.

Prior to the Tax Laws Amendment Act, 2020, businesses 
enjoyed Investment Deduction at 100% in the first 
year of use or 150% for investments above Ksh. 200m 
outside Nairobi, Kisumu and Mombasa. This was however 
removed and replaced with a 50% benefit in the first 
year and 25% benefit in subsequent years. Whereas the 
corporate income tax rate is returning to the pre-Covid 
level of 30%, the reduction in investment deduction, 
alongside other capital allowances remains. This means 
that companies will pay higher taxes than they previously 
would have during their first year of investment. A 
silver lining to this is that this is a timing issue as the 

businesses will get their full 100% benefit over an 
extended period. In the short-term though, this will pose 
serious cash flow constraints to newly established and 
capital-intensive businesses.

On the issue of minimum tax, the National Treasury and 
the Finance and Planning Committee assert that this is 
to ensure that companies who make losses contribute 
to the national revenue kitty as they still benefit from 
government services. This being the case, it is curious 
that the tax targets all companies including those 
making profits and remitting taxes. The assumption 
that loss making companies do not pay taxes is flawed. 
In practice, a loss-making company still contributes to 
taxes through remittance of employee taxes (such as 
Pay As You Earn) and indirect taxes such as value added 
tax, customs duty, and excise duty. Further, businesses 
do not choose to make losses, losses could be due to 
supply chain constraints, market constraints or even start-
ups which are still building their customer base. 

An additional challenge brought about by the minimum 
tax rules is that it negatively affects companies with small 
margins, some below 1% of the gross margins. For such 
industries, paying minimum tax at 1% would force the 
business owners to source for funding outside of their 
business to continue operations, making the business 
unsustainable. In the absence of minimum tax, such 
companies would still pay 30% of their taxable profit 
which is consistent with the core principle of levying tax 
on profits rather than turnover. While the Finance and 
Planning Committee considered requests for exemption 
from minimum tax for the petroleum and insurance 
companies, there are many other businesses such as 
supermarkets which operate high volume low margin 
business models which will be negatively impacted by 
the tax.

While appreciating the need for additional revenues, 
the above challenges underline the need for additional 
stakeholder engagements on minimum tax. These may 
include borrowing from Tanzania, where the minimum 
tax rate is 0.5% of the turnover and applies to companies 
that have been in tax losses for three years. Such a move 
would align the tax with the government intent of taxing 
loss making businesses. 

Finally, the TLAA 2 reintroduced the highest band of 
30% rate on employment income. While the Finance 
and Planning Committee relied on the return to 
relative normalcy to justify the change, there are other 
factors at play that were not taken into account. In its 
submissions to the Committee, the Kenya Private Sector 
Alliance observed that the cost of living has increased 
due to Covid-19 and reverting the tax rate to 30% will 
significantly reduce the disposable income available to 
the few citizens who have not been laid off work. This has 
a negative multiplier impact on the economy.

In addition, according to the Kenya National Bureau of 
Statistics Quarterly Labour Force Survey, an additional 
1.72m Kenyans lost jobs between April 2020 and June 
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2020 due to the Covid-19 pandemic. This worsens 
the already prevailing high unemployment rate and 
dependency ratio with a declining portion of the 
population shouldering the burden of providing for an 
increasing number of dependants. 

While accepting that the TLAA 2 evokes mixed reactions, 
it is more censorious to take note that the changes are 
effective from 2 January 2021. As such, businesses and 
individuals need to plan for compliance immediately.
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