
 

Withholding value added tax (WHVAT) credits to be 
set off against other tax liabilities 

Background 

The Value Added Tax Act, 2013 (VAT Act) provides for the refund of VAT where as a result 

of a taxpayer making zero-rated supplies (mostly exports), their input VAT exceeds output 

VAT. 

Further, the Tax Procedures Act, 2015 (TPA) provides for withholding of VAT (WHVAT) 

equivalent to 6% of the taxable supply. This often leads to a VAT credit position because the 

taxpayer has to first declare the entire output VAT amount and but only gets a WHVAT 

credit much later when the customer pays. 

Previously there was no provision for the refund of WHVAT credits with the result that some 

taxpayers carried the WHVAT credit in their books indefinitely with no possibility of getting a 

refund.  

Proposed amendments 

Following concerted efforts, the Statute Law (Miscellaneous Amendment) Bill, 2019 (The Bill) 

proposed to amend among other Statutes, the VAT Act to allow for the refund of WHVAT 

credits subject to certain conditions. Under the proposal, the Kenya Revenue Authority 

(KRA) could refund the WHVAT if: 

a)     the Commissioner was satisfied that such excess arose from tax withheld by 

appointed tax withholding agents; 

b)     the Commissioner was satisfied that such WHVAT credits could be applied 

against any tax payable under the VAT Act. 

Limiting the set-off of the credits to liability arising under the VAT Act negated the spirit of 

the proposal, since taxpayers in a VAT credit position generally would not have a VAT 

liability for set-off against the credit. It is on this understanding that we made submissions to 

the National Assembly to allow taxpayers to set-off the WHVAT credits against other tax 

obligations such as corporation tax, PAYE and withholding tax.    

Amendments under Statute Law (Miscellaneous Amendment) Act, 2019 (the Act) 

Following our proposals to the National Assembly, Section 17(5) of the VAT has now been 

amended to allow the setting off of WHVAT credits against other tax obligations or refund of 

the credits where set-offs are not possible. 



Effective date  

The Act commenced on 23 July 2019 but was published on 3 September 2019. 

Taxpayers with outstanding WVAT credits can now apply for set-offs or refunds. Going 

forward, the application for set-off/refund should be made on iTax within twenty four 

months from when it was due and payable. For credits accrued prior to the changes to the 

Act, taxpayers must apply for a refund within twelve months from the commencement of 

the Act. The refunds are limited to credits that were due and payable within a period of 

thirty six months prior to the commencement date.  

Implications of the amendment and our comments 

The changes to the VAT Act seek to remedy instances where taxpayers accrue excess credit 

as a result of WHVAT which would otherwise be carried in perpetuity leading to increased 

cost of doing business.  

While it is possible that there are taxpayers who have credits that go beyond the thirty six 

month cap, this amendment is a welcome relief. It also sits well with recent proposals under 

the Finance Bill, 2019 to reduce the WHVAT rate from 6% to 2%. 

We are available to provide further clarification on the above and to assist with the application 

for the WHVAT refunds or set off. 

  

Regards 

Peter Kinuthia 

Partner, Tax and Regulatory Services 
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