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Background 

The Foreign Account Tax Compliance Act (FATCA) has been 
the United States of America’s (U.S) answer to tax evasion by 
U.S. taxpayers through use of offshore accounts to park 
money otherwise taxable in the U.S. 

FATCA regulations obligate financial institutions (FIs) to 
register themselves and identify U.S. accounts through 
enhanced due diligence reviews and to report them directly to 
the U.S. Internal Revenue Service (IRS).  Under this regime, 
payments to non-participating FIs (NPFIs) are subject to penal 
tax of 30 per cent from certain U.S. source payments. 

The need to avoid complexities for FIs arising out of entering 
into an agreement and reporting directly to the U.S. IRS, led to 
the formulation of an alternative mode of Inter-Governmental 
Agreement (IGA) between the foreign and U.S. governments 
for FATCA compliance.   

There are significant advantages for FIs in IGA countries. For 
instance, under the IGAs, FIs do not have to withhold from 
recalcitrant accounts. Certain financial institutions and 
products may be specified as deemed - compliant for FATCA 
purposes. 

As on 13 July 2015, 112 countries have agreed to comply with 
FATCA agreements (67 signed IGAs, 45 IGAs agreed in 
substance).
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Common Reporting Standard (CRS) 

The Organization of Economic Development (OECD) along 
with G-20 countries, on similar lines as FATCA model 1 IGA, 
released a standard for automatic exchange of financial 
account information in tax matters, known as Common 
Reporting Standard (CRS).  CRS sets out a standard basis for 
automatic tax information exchange between member 
countries through respective bilateral tax treaties.   
 
As on 4 June 2015, 61 countries are signatories of the 
Multilateral Component Authority Agreement (MCAA) 
committed to reciprocal tax information exchange.
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India – now signatory to FATCA IGA & CRS  

Putting an end to the long wait, on 9 July 2015, India and 
the U.S. have finally inked the reciprocal version of Model 1 
IGA for FATCA. 

Under Model 1, the FIs report to appropriate local tax 
authorities.  The local government is responsible for 
collecting information from resident FIs and report to the 
U.S. IRS.   In exchange, the U.S. will share information of 
the Reportable Indian accounts (Indian tax residents having 
accounts with U.S. FIs) with the Indian government.   

India signed the OECD’s CRS on 3 June 2015.   

Effective dates for FATCA and CRS 

FATCA compliance would be effective upon India’s written 
notification to the U.S., confirming completion of the 
required internal procedures for compliance  

Compliance with CRS becomes mandatory from 1 Jan 
2016.   

Developments in Indian tax laws - enabling section 
under the Income Tax Act, 1961 

The amended Section 285BA of the Income-tax Act 1961, 
serves as a broad enabling provision for reporting by Indian 
FIs for the purposes of tax information regimes such as 
FATCA and CRS. This enables the government to notify 
rules specifying the detailed due diligence and reporting 
requirements. 

With this broad framework in place and the IGA and the 
MCAA now signed, the implementing rules and reporting 
format are expected to be notified shortly. 

Key stakeholders Impacted by FATCA and 

CRS 

 

 Governments - Each government shall now be 
responsible to obtain information from its reporting FIs 
with respect to reportable accounts and exchange this 
information on an automatic basis. 

 

http://www.treasury.gov/resource-center/tax-policy/treaties/Pages/FATCA-Archive.aspx
http://www.oecd.org/tax/exchange-of-tax-information/MCAA-Signatories.pdf
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Key exclusions under India’s FATCA IGA   

Prima-facie impact on Indian FIs    

Financial institutions include: 

 

 Depository institutions – These accept deposits in 
the ordinary course of a banking or similar business.   

Banks and other deposit taking financial institution 
would classify as depository institutions. All retail and 
commercial deposits will be subject to the FATCA and 
CRS rules.  

 Investment entities – These undertake activities of 
investing or trading in securities, on behalf of clients. 

Funds, (e.g. mutual funds, private equity funds), fund 
managers & advisors (e.g. asset management 
companies) would classify as investment entities.   

 Custodial institutions - These hold financial assets 
for others and provide related financial services as a 
significant portion of their business.  

Custodians and depository participants are examples 
of custodial institutions. 

 

Change management for compliance   

Change management for compliance with FATCA and CRS 
impacts all stages of the product and customer life cycle –
product design, sourcing, account opening, customer 
service and account maintenance as well as closure. 

 
Preparation and reporting phase (near to mid-term) 

 Conceptual understanding of the regulation and the 
compliance aspects at entity, product and operational 
level 

 Develop implementation roadmap and assign project 
responsibilities  

 Steps for enhancement of roles, processes and IT 
systems capability  

 Temporary measures to handle interim reporting 
requirements 

Stability phase (Long term) 

 Reliance on information technology (core systems and 
internal controls to handle and monitor ongoing 
compliances) 

 Periodic review/ self-assessment and need for any up-
gradation 

FATCA CRS 

Compliance 

Subject to conditions, the following FIs in India are 
exempted from reporting: 

 Brokers and investment advisors/ managers  

 Regional rural banks, urban co-operative banks, state 
co-operative banks/district central co-operative banks, 
and local area banks (provided asset test specified in 
Annex II of the IGA is met)  

Refer exhibit (exempt and non-reporting FIs) on detailed 
list of non-reporting FIs & exempt beneficial owners. 

 Financial institutions - FIs are now required to 
adopt enhanced due diligence processes to be able 
to identify reportable persons and beneficial owners.   

 Counterparties and all customers/ clients of FIs –
FIs will have to ensure counterparties are FATCA 
compliant.   Counterparties and customers need to 
provide self-certifications confirming their tax 
residency and their FATCA/ CRS status.  

 Regulators (RBI, SEBI, IRDA and others) – They 
would have oversight on the compliances activities 
undertaken by constituent FIs and would play a 
consultative role by providing guidance notes. 

 Government agencies – The tax authorities need to 
develop effective mechanism for smooth reporting for 
FATCA and CRS. Information security is a key aspect 
as the government will be dealing with large volumes 
of sensitive data.  

 Specified insurance companies – Any insurance 
company (or its holding company) that issues, or is 
obligated to make payments with respect to, cash value 
insurance contracts or annuity contracts. 

E.g. Insurance products such as unit-linked, pension-
linked, endowment policies would be covered. 
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Operational Challenges for FIs   

Like any new regime, FATCA and CRS bring with them 
several challenges. The key challenges for Indian FIs would 
be:  

Operations  

 Training of front-end staff, third party distributors, 
customer service/ operation staff 

 Building a balance between effective implementation 
and handling customer sensitivities  

 Considering operational issues – especially for public 
sector banks/ FIs with large customer base 

Technology 

 Enhancement of IT capabilities - time consuming and 
expensive 

 Challenges compounded with use of multiple IT systems 
serving multiple product types 

 Dependencies on IT systems housed with third party  

 Single view of customer (customer level aggregation) 

 Automatic customer flagging basis foreign indicia 

Remediation 

 Developing clear staff and customer communication 
strategy 

 Dealing with customer apathy when approached for 
incremental data 

 
Importance of tax transparency  

Historically, it is noticed that voluntary tax compliance on 
the part of the tax payers improves upon introduction of 
third party reporting mechanisms.   

At a level beyond compliance, FATCA and CRS should 
be seen as promoting in culture of consciousness and 
tax- morality. 

 

 

 

 

 

Taxpayer awareness 

FATCA/CRS being a new legislation, the government 
should take steps to create awareness amongst taxpayers, 
given the need for taxpayers to provide self-certification on 
their tax status. 

Standardisation 

Standardisation help ensures uniform approach to 
compliance avoiding over-compliance or under-compliance. 
It addresses the need to bring in simplicity in processes, 
while helping ensure effective compliance. 

Customer friendly solutions 

The large scale implementation of the programme across 
all FIs in the country presents a unique opportunity to 
address the compliance requirement keeping in mind, 
customer friendly approaches.  

 

 

 

 

Way forward - imperatives for FATCA 
CRS compliance 

 

Information security 

Defending information from unauthorized access, use 
or disclosure is one of the biggest challenge in tax 
information exchange systems.  

Confidentiality of information is a supreme condition in 
the agreements, thus appropriate safeguards need to 
be in place to ensure that the information received 
pursuant to IGA and MCAA shall remain confidential 
and be used solely for tax purposes.  The government 
need to develop an infrastructure for effective exchange 
relationship. 

The Indian tax authorities are expected to take steps to 
put relevant data security protocols and standards in 
place.  

 

 

 

 

 

 

 

 

 

 

 

 

Our comments  

FIs in India now have a sense of direction.  As it happens 
with any new regulation, there will be challenges in 
implementation for all FIs.  Guidance from regulators will 
help in develop standard approaches.  Such guidance will 
also help create awareness amongst customers and help 
improve customer response rate.  From a customer 
standpoint, a common KYC repository at the industry level 
is ideal – this would help avoid the need for the customer 
to provide the same self- certification to multiple FIs. 

With the formal adoption of FATCA and CRS, India has 
honoured its commitment to the cause of global tax 
transparency.  For the government, this is a significant 
milestone as under the reciprocity clause of these 
agreements, the government shall receive information 
about the Indian tax residents parking money abroad.  
Such information together with the stringent provisions of 
the newly introduced Black Money Act shall help the Indian 
government to curb tax evasions. 

 

 

 

 

 

Impact on Non-financial entities (NFEs)   

Non-financial entity means an entity that is not a FI. 

While an FI has larger compliance obligations, an NFE is 
obligated to provide self-certifications to FIs in reference 
to its financial accounts details. Depending upon the 
nature of business and the types of income and assets, 
FATCA and CRS require NFEs to be further identified as 
active or passive NFE. Passive NFEs are required to 
report tax residence details of its controlling persons 
including significant beneficial owners.  

Failure by a NFE to provide a self- certification 
confirming its FATCA status to an FI may result in that FI 
reporting such NFE as a recalcitrant /undocumented 
(non-responsive) account. 
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Exhibits - Due diligence requirements, timelines, Exempt FIs and IGA status  
 
         Pre-existing Accounts  

Individuals 

USD 50,000 or below Out of scope for FATCA 

> USD 50,000 up to USD 

1,000,000 

Lower value account - only 

electronic search 

> USD 1,000,000 High value account - 

electronic search and paper 

search 

Entities 

USD 250,000 or below Out of scope 

Due diligence and reporting   

Start of coverage 

FATCA and CRS require full compliance by FIs for “new 
accounts” opened after the “determination date”.   

Accounts existing on the determination date are referred 
to as preexisting customers.   

The determination date is:  

 For FATCA: 30 June 2014 

 For CRS:  31 December 2015  

Nature of due diligence 

Self declaration regarding the foreign country (U.S. for 
FATCA) tax residence particulars would have to be taken 
from all new accounts opened after the determination 
date. 

From entity accounts, a more elaborate self declaration is 
required – as to whether the entity is a financial institution 
or non-financial entity (NFE) and if NFE whether active or 
passive. Pre-existing customers are also subject to a 
remediation process based on electronic search of 
available information on systems.   

Where the account is a high value account, paper record 
search and inquiry of relationship managers would be 
additional required.   

Accounts closed during this period are also required to be 
addressed. 

Alternative procedures 

The FATCA IGA provides an exceptional mechanism that 
allows extended timeframe for remediating customer 
onboarded prior to the effective date of the IGA.    

Under this mechanism, for new accounts under due 
diligence and opened prior to the IGA becoming effective, 
self-certification can be collected upto one year from the 
effective date of the IGA.  

This mechanism requires the Indian government to give 
written notice to the United States prior to the IGA 
becoming effective. 

Thresholds 

FATCA as well as CRS allows certain exemption 
thresholds.  While applying thresholds, it is important for 
the FI to be able to link all accounts belonging to the 
same client/ customer. 

Relevant thresholds are tabulated below: 

New Accounts  

Individuals  

USD 50,000 or 

below as at the end 

of the calendar 

year date 

Out of scope in case of 

Depository and Cash Value 

Insurance 

 

Important dates under FATCA and CRS    

 

Date  Particulars 

01 July 14 FATCA timeline for “new accounts^” 

30 June 15 Complete remediation on pre-

existing* high-value# U.S. accounts 

31 July 15 First reporting deadline for FATCA 

reportable accounts (per draft rules) 

01 January 16 CRS goes live: on-boarding 

procedures for new accounts^ to be in 

place 

31 May 16 Reporting deadline for FATCA 

reportable accounts for the year 

ended 2015 

30 June 16 Complete remediation on all other 

pre-existing reportable accounts 

31 May 17 Reporting deadline for FATCA and 

CRS reportable accounts for the year 

ended 2016 

 

* 
Pre-existing accounts:  

 For FATCA- accounts as on 30 June 2014  

 For CRS – accounts as on 31 December 2015 

# 
High-value accounts: accounts above USD 1 million 

^
 New accounts:  

 For FATCA- accounts opened on or after 01 July 2014; 

 For CRS- accounts opened on or after 01 January 2016 
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Important Links 

Please click on the given link to view the full text of the India-U.S. model 1 IGA. 

http://www.treasury.gov/resource-center/tax-policy/treaties/Documents/FATCA-Agreement-India-7-9-2015.pdf 

Link to view FATCA – Regulation and Other Guidance. 

http://www.irs.gov/Businesses/Corporations/FATCA-Regulations-and-Other-Guidance  

Link to view list of countries who are signatories to MCAA. 

http://www.oecd.org/tax/exchange-of-tax-information/MCAA-Signatories.pdf 

Link to view list of countries who have signed FATCA Agreement or have agreement in substance with IRS. 

http://www.treasury.gov/resource-center/tax-policy/treaties/Pages/FATCA-Archive.aspx 

 

Exempt and Non- reporting FIs   

Non-Reporting Indian FIs and exempt beneficial owners 
include (subject to specified conditions): 

 Government entity  

 International organization 

 Reserve Bank of India 

 Pension fund or investment entity of an exempt 
beneficial owner 

 Retirement fund: treaty qualified, broad and narrow 
participation 

 Regimental fund or non-public fund of the armed forces 

 Employees’ state insurance fund 

 Gratuity fund 

 Provident fund 

Non-Reporting Indian FIs and deemed-compliant FFIs 
include (subject to specified conditions): 

 Financial institution  

 with local client base 

 with only low value accounts 

(regional rural banks,  urban co-operative banks,  
state co-operative banks/district central co-operative 
banks, local area banks -  to be treated as local 
banks and thereby non-reporting financial institution 
and exempt beneficial owners) 

 Trustee- documented trusts 

 Qualified credit card issuers 

 Sponsored, closely held investment vehicle 

 Investment advisors/managers and stock brokers/ 
trading members of recognized stock exchange 

 Collective investment vehicle, as defined  

 

 

 

 

 

 

 

 

 

 

 

IGA status   

112 countries have agreed to comply with FATCA 
agreements. The status of IGA acceptance across 
countries is as follows as on 13 July 2015 on: 

 67 IGAs signed (60 Model 1, 7 Model 2): 

 Model 1: Australia, Bahamas, Barbados,  Belarus, 

Belgium, Brazil, British Virgin Islands, Bulgaria  

Canada, Cayman Islands, Colombia, Costa Rica, 

Croatia, Curacao, Cyprus, Czech Republic,  

Denmark, Estonia, Finland, France, Georgia, 

Germany, Gibraltar, Guernsey, Holy See, 

Honduras, Hungary, Iceland, India, Ireland, Isle of 

Man, Israel, Italy, Jamaica, Jersey, Kosovo, Kuwait, 

Latvia, Liechtenstein, Lithuania, Luxembourg, 

Malta, Mauritius, Mexico, Netherlands, New 

Zealand, Norway, Poland, Qatar, Romania, 

Singapore, South Africa, South Korea, Spain, 

Slovenia, Sweden, United Arab Emirates, United 

Kingdom, Uzbekistan, Turks and Caicos Islands   

 Model 2: Austria, Bermuda, Chile, Hong Kong, 

Moldova, Japan and Switzerland 

 45 countries have reached IGAs in substance and 

have consented to being included on the IGA list  - 

38 Model 1, 7 Model 2): 

 Model 1: Algeria, Angola, Anguilla, Antigua and 

Barbuda, Azerbaijan, Bahrain, Cabo Verde, 

Cambodia, China, Dominica, Dominican Republic, 

Greece, Greenland, Grenada, Guyana, Haiti, 

Indonesia, Kazakhstan, Malaysia, Montserrat, 

Montenegro, Panama, Peru, Philippines, Portugal, 

St. Kitts and Nevis, St. Lucia, St. Vincent and the 

Grenadines, Saudi Arabia, Serbia, Seychelles, 

Slovak Republic,  Thailand, Trinidad and Tobago, 

Tunisia, Turkey, Turkmenistan and Ukraine  

 Model 2: Armenia, Iraq, Macao, Nicaragua, 

Paraguay, San Marino and Taiwan 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

http://www.treasury.gov/resource-center/tax-policy/treaties/Documents/FATCA-Agreement-India-7-9-2015.pdf
http://www.irs.gov/Businesses/Corporations/FATCA-Regulations-and-Other-Guidance
http://www.oecd.org/tax/exchange-of-tax-information/MCAA-Signatories.pdf
http://www.treasury.gov/resource-center/tax-policy/treaties/Pages/FATCA-Archive.aspx
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