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April 2021: approval of the legislation and guidelines completing the 
transposition of DAC6 in Spain   
 

7 April 2021 saw the publication in the Official State Gazette of Royal Decree 243/2021 
of 6 April 2021 (RD 243/2021 or the Royal Decree).  
 
 
 

This Royal Decree represents the second milestone in 
the transposition of Council Directive (EU) 2018/822 of 
25 May 2018 (DAC 6) into Spanish law. 
 
Meanwhile, 13 April 2021 saw the publication in the 
Official State Gazette of Order HAC/342/2021 of 12 
April 2021 (Order HAC/342/2021 or the Order), 
approving the relevant forms in respect of the various 
reporting obligations by electronic means:    
 

o Form 234 (Declaration of cross-border tax 
planning arrangements), to be used by 
intermediaries and relevant taxpayers. This is 
the main reporting form for DAC 6 purposes, 
and the information to be communicated 
coincides with the provisions of the Directive. 

 
o Form 235 (Declaration of updates to 

marketable cross-border arrangements), for 
intermediaries. 

 
o Form 236 (Declaration of the use of cross-

border tax planning arrangements), to be used 
only by relevant taxpayers.  

 
13 April 2021 also brought with it the publication in the 
Official State Gazette of the Resolution of 8 April 
2021, of the State Tax Agency, approving the standard 
notifications between parties involved in reportable 
cross-border arrangements (the Resolution of 8 April 
2021 or the Resolution). 
 
Lastly, the tax authorities have released a guide (in the 
form of FAQs), clarifying certain (mainly procedural) 
aspects of the DAC 6 obligations, as well as a 
technical manual on the reporting forms. 
 
 
 
 
 
 
 
 
 
 

 
 
1. Process of transposition in Spain  
 
DAC 6 sets out a mandate whereby Member States 
had to transpose its content by no later than 31 
December 2019, although the Spanish government 
has fallen behind in this process.  
 
The first step in transposing the Directive was the 
publication of Law 10/2020 of 29 December 2020 (see 
our tax alert) introducing certain provisions of the 
Directive that require primary legislation status into 
General Taxation Law 58/2003 of 17 December 2003 
(mainly a definition of legal professional privilege and 
the regime governing infringements and penalties).  
 
The transposition process has been finally rounded off 
with the approval of these regulations, the Royal 
Decree, the Order, the Resolution and the FAQs. 
 
There are plans for the publication of the most 
relevant cross-border tax planning arrangements with 
a tax-related impact in Spain that have been reported, 
including, where applicable, information on the 
relevant tax regimes and classifications. 
 
All of the above refers to central government 
legislation, since the foral regions with legislative 
powers (the Basque Country and Navarre) have their 
own regulations. 
 

https://boe.es/boe/dias/2021/04/07/pdfs/BOE-A-2021-5394.pdf
https://eur-lex.europa.eu/legal-content/ES/TXT/?uri=CELEX:32018L0822
https://www.boe.es/boe/dias/2021/04/13/pdfs/BOE-A-2021-5780.pdf
https://www.boe.es/boe/dias/2021/04/13/pdfs/BOE-A-2021-5781.pdf
https://www.boe.es/boe/dias/2021/04/13/pdfs/BOE-A-2021-5781.pdf
https://www.agenciatributaria.es/static_files/AEAT/Contenidos_Comunes/La_Agencia_Tributaria/Modelos_y_formularios/Declaraciones/Modelos_200_al_299/234/FAQ_234_235_236.pdf
https://www.agenciatributaria.es/static_files/AEAT/Contenidos_Comunes/La_Agencia_Tributaria/Modelos_y_formularios/Declaraciones/Modelos_200_al_299/234/Manual_Tecnico_M234_235_236.pdf
https://www.boe.es/boe/dias/2020/12/30/pdfs/BOE-A-2020-17265.pdf
https://home.kpmg/content/dam/kpmg/es/pdf/2021/01/tax-alert-law-amending-general-taxation-law.pdf


 April 2021: approval of the legislation and guidelines completing the transposition of DAC6 in Spain   
 

3 

© 2021, KPMG Abogados S.L.P, a professional limited liability Spanish company and a member firm of the KPMG network of independent member firms 
affiliated with KPMG International Limited, a private English company limited by guarantee. All rights reserved. 
 

 

 

2. Content of the regulations set forth in 
RD 243/2021 

 
The transposition of DAC 6 in Spain is very much in 
line with the regulations set out in the Directive. The 
Royal Decree reproduce many of the Directive’s 
terms, while elsewhere referring to the EU legislation. 
 
There follow observations on the aspects of RD 
243/2021 that deviate from or otherwise qualify the 
Directive, and which therefore represent a notable 
departure in Spain. 
 
A. Intermediaries subject to the reporting obligation 
 
RD 243/2021 defines intermediates in terms identical 
to those in the Directive. 
 
FAQ 5.1.6 notes that where an intermediary has only 
partial knowledge of the relevant arrangement, it will 
not be subject to a reporting obligation since it will not 
be deemed to constitute an intermediary. Where there 
are no intermediaries with full knowledge of the 
arrangement, the reporting obligation will lie with the 
relevant taxpayer. 
 
Moreover, as in the case of the Directive, 
intermediaries may be exempt from any reporting 
obligation in the following scenarios: 
 

o Where the disclosure of information breaches 
their legal professional privilege, as defined 
in the Law 10/2020 for the purposes of the 
DAC 6 obligations (advice for the sole purpose 
of assessing the extent to which an 
arrangement is in line with the applicable 
legislation, without seeking to ensure or 
facilitate its implementation), save where so 
waived by the relevant taxpayer, which may 
therefore release an intermediary from its 
obligation to observe confidentiality.  

 
Where such privilege applies, the exempt 
intermediary must serve notice of such 
circumstance on the other intermediaries 
involved in the arrangement and the relevant 
taxpayer within 5 days of the day following 
the date on which the reporting obligation is 
triggered. The content of this notification must 
be in line with the form approved in the 
Resolution. 

 
o Where there are several intermediaries 

involved and the information has been 
communicated by one of them.  

 

To this end, within 5 days of the day following 
the date on which it was filed, using the form 
approved in the Resolution, the intermediary 
reporting the information must serve notice of 
such circumstance on the other 
intermediaries, who will therefore be exempt 
from their reporting obligations. Exempt 
intermediaries must retain this notification by 
way of duly authenticated evidence that the 
information has been reported.  

 
o Where there is a multiple reporting obligation 

and the intermediary has filed the information 
in another Member State and can duly 
evidence such circumstance. 

 
B. Relevant taxpayers subject to the reporting 

obligation 
 
As in the case of the Directive, in the absence of an 
intermediary or where the intermediary cites legal 
professional privilege and no release of its obligation 
has been granted in such regard, the reporting 
obligation lies with the relevant taxpayer, meaning any 
person or entity to whom a reportable arrangement is 
made available for implementation, or who is ready to 
implement it or has implemented the first step of such 
an arrangement. 
 
Where there is more than one relevant taxpayer 
obliged to file the information, such obligation shall lie 
with the person or entity that features first in the list 
below: 
 

1. The relevant taxpayer that agreed the 
reportable cross-border arrangement with the 
intermediary. 

 
2. The relevant taxpayer that manages the 

implementation of the arrangement. 
 
Relevant taxpayers obliged to file communications will 
be exempt from such obligation where they can prove 
that it has already been filed by another relevant 
taxpayer. For such purposes, the relevant taxpayer 
filing the information has 5 days as from the day 
following the date of such filing to inform the other 
relevant taxpayers of such circumstance. This 
notification must be in line with the form approved in 
the Resolution. 
 
Where there is a multiple obligation to report in more 
than one Member State, the relevant taxpayer will be 
exempt from reporting in Spain where it can duly 
evidence that such information has been filed in 
another Member State.  
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C. Reportable arrangements  
 
The law provides that arrangements (defined as any 
agreement, legal transaction, scheme or 
operation) meeting the requirements envisaged in 
the Directive to be deemed of a cross-border nature 
must be reported.   
 
For such purposes, Royal Decree 243/2021 specifies 
that payments deriving from the formalisation of 
reportable arrangements are not deemed to constitute 
individual arrangements, provided they are not of 
sufficient substance to call for individualised 
treatment, notwithstanding the need to report them as 
a component of the above reportable arrangements. 
 
Only cross-border arrangements featuring at least one 
of the hallmarks detailed in Annex IV to the Directive 
must be reported. It is worth noting that the Spanish 
law transposing the Directive has not widened the 
scope of the hallmarks envisaged in the latter. 
 
As in the case of the Directive, some of the hallmarks 
may only be taken into account where they also fulfil 
the main benefit test. The Royal Decree notes that 
the test will be satisfied where the main benefit or 
one of the main benefits which, having regard to all 
relevant facts and circumstances, a person may 
reasonably expect to derive from an arrangement is 
the obtaining of a tax advantage (defined as any 
reduction to the tax base or tax quote, in terms of 
the tax debt, including a deferral of the date on 
which such tax accrues or the total or partial 
avoidance of the taxable event, thanks to the 
implementation of the cross-border arrangement; 
as well as the generation of any tax bases, quotes, 
credits or other allowances that may be carried 
forward or deducted in future). 
 
RD 243/2021 also notes that where an arrangement 
involves persons or entities deemed to constitute 
associated enterprises, per the terms of the Directive, 
the tax advantage will be assessed in light of the 
impact on the associated enterprises as a whole, 
regardless of the jurisdiction in which they are taxed. 
 
The Royal Decree does not include the hallmarks 
qualifying a cross-border arrangement as reportable, 
since they refer expressly to the provisions of Annex 
IV of the Directive. They simply set out a few 
clarifications concerning some of these hallmarks, 
with a view to enhancing legal certainty in the roll-out 
of the transposition, namely: 
 

o Hallmark A 2: This hallmark will be deemed to 
have arisen regardless of whether the fees are 

related to the tax advantage in whole or in 
part.  

 
o Hallmark A 3: The marketable arrangement 

defined in article 3.24 of the Directive will be 
deemed to constitute a standardised 
arrangement. 

 
o Hallmark C1: 

 
• The term “cross-border payments” 

includes cross-border expenses 
regardless of whether or not payment has 
been made.  
 

• A payment made indirectly between two 
associated enterprises via one or several 
interposed persons or entities will be 
deemed to constitute a payment between 
associated enterprises, where the rest of 
the requirements laid down in the 
regulations have been met.  

 
• The indirect recipient of any payments 

attributed or allocated for tax purposes by 
virtue of tax regimes governing tax 
transparency, allocation of income or pass 
through will be deemed the recipient of 
the cross-border payment. 

 
• All taxes identical or analogous to Spanish 

corporate income tax will be deemed to 
constitute corporate tax.  

 
• A zero or almost zero rate will be 

understood to apply where the recipient’s 
country or territory of residence sets a 
nominal tax rate falling below 1%. 
 

• Any regime authorised in line with EU 
law will not be deemed a preferential tax 
regime. 

 
• The FAQs note that Hallmarks C.1.b.i, 

C.1.c and C.1.d. must be accompanied by 
another hallmark if the reporting obligation 
is to be triggered. 

 
o Hallmark C 4: Any material differences arising 

as a result of a difference in values purely for 
accounting (as opposed to tax) reasons will 
not be included. Moreover, any difference in 
excess of 25% between the tax values in two 
jurisdictions will be deemed to constitute a 
material difference. 
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o D Hallmarks: 
 

• The principles set out in the OECD’s 
Model Mandatory Disclosure Rules for 
Addressing CRS Avoidance Arrangements 
and Opaque Offshore Structures and its 
Commentary are expressly recognised as 
criteria to be used for interpretation 
purposes. 
 

• Hallmark D1 applies to any arrangements 
which may have the effect of undermining 
the obligation concerning the automatic 
exchange of information on financial 
accounts envisaged in Spanish legislation.  

 
• The characteristic of letter e) of Hallmark 

D1 is understood to refer to the use of 
legal entities, arrangements or structures 
that eliminate or purport to eliminate 
reporting of one or more account holders 
or controlling persons in line with the 
automatic exchange of “financial account” 
information. 

 
• As regards Hallmark D2, all of the 

conditions under letters a), b) and c) of the 
Directive must be met. 

 
o E Hallmarks: 

 
• They will not apply (i) where a pricing 

arrangement of the sort provided for in 
Spanish Corporate Income Tax 
Regulations has been reached; or (ii) 
where there are advance pricing 
arrangements subject to automatic 
exchange in line with the Directive. 
 

• In order to interpret the specific hallmarks 
concerning transfer pricing, it is noted that 
regard will be had to the OECD Transfer 
Pricing Guidelines and the 
recommendations of the EU Joint Transfer 
Pricing Forum. 
 

• With respect to Hallmark E3, the Royal 
Decree liken the concept of companies 
from the same group to the persons 
referred to in article 3.11 of Directive 
2011/16/EU deemed to constitute an 
associated enterprise. 

 
D. Value of the arrangement for reporting purposes  

 
The Royal Decree notes that regard must be had to 

the value of the tax impact deriving from the 
reportable cross-border arrangement. The value of 
the tax impact will comprise the result yielded by the 
arrangement reported in terms of the tax debt, 
including, where the main benefit test applies, the tax 
advantage. 
 
A value of zero may be included in the declaration 
where the hallmark does not take the tax advantage 
into account.  
 
E. Deadline for communication  
 
The Spanish regulations are entirely in line with the 
Directive with respect to the 30-calendar day deadline 
by which to file the information, which must be 
reported in tax forms 234, approved in the Order.  
 
Intermediaries that are exempt from the reporting 
obligation due to legal professional privilege must duly 
notify such exemption to the other intermediaries and 
relevant taxpayers participating in the arrangement, to 
whom the relevant reporting obligation will fall. In such 
case, the obligation is triggered on timely receipt of 
this notification (to be served within 5 days as from 
the day following the date on which the reporting 
obligation arises, using the form approved in the 
Resolution). 
 
F. Obligation to report marketable arrangements 

 
Intermediaries must file a quarterly declaration 
updating the details of any cross-border marketable 
arrangements (as defined in the Directive) where such 
arrangements have already been reported. 
Intermediaries are thus exempt from filing the ordinary 
declaration in form 234 for each arrangement of this 
nature set in place after the arrangement originally 
reported (e.g., where marketed to other relevant 
taxpayers). 
 
Such information must be filed in form 235 (approved 
in the Order) in the calendar month following the end 
of the calendar quarter in which marketable cross-
border arrangements have been set in place following 
the same arrangement originally reported. 
 
G. Reporting the use of arrangements 
 
There is also a reporting obligation concerning the use 
of cross-border arrangements. Thus, regardless of the 
tax authority to which the arrangements have been 
reported, and even where the arrangements have not 
previously been reported in Spain (forms 234 and 235) 
or elsewhere, the relevant taxpayer must furnish the 
Spanish tax authorities with an annual declaration on 
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the use in Spain of any cross-border arrangements 
that should have been reported previously.  
 
To this end, one of the following nexuses must have 
arisen, in the following order of preference: 
 

o The relevant taxpayer is tax resident in Spain. 
 

o The relevant taxpayer has a permanent 
establishment located in Spain benefiting from 
the arrangement. 

 
o The relevant taxpayer receives income or 

generates profits in Spain where the 
arrangement is related to such income or 
profits. 

 
o The relevant taxpayer carries on an activity in 

Spain where the arrangement is included 
within such activity. 

 
Such information must be filed annually in form 236 
approved under the Order, in the last quarter of the 
calendar year following the year in which the 
reportable cross-border arrangements were used 
in Spain, and such use must be subsequent to 14 
April 2021. Thus, form 236 must be filed for the first 
time in 2022. 
 
Form 236 includes the following details:  
 

o The particulars of the intermediaries and the 
relevant taxpayers. 

 
o Details of the cross-border arrangement 

originally reported in the form of the reference 
number assigned to the arrangement in the 
first declaration. 

 
o The date on which the cross-border 

arrangement was used. 
 

o Any details modified in the use of the 
arrangement with respect to those originally 
reported in such connection. 

 
o Value of the tax impact deriving from the 

arrangement in the year referred to in the 
declaration.  
 
 
 
 
 

 

H. Special reporting deadlines set, in view of the 
delay in the transposition process.  

 
The following cross-border arrangements must be 
reported within 30 calendar days of 14 April 2021: 
 

o Any arrangements for which the first step for 
implementation (the moment in which the 
arrangement is set in place, having generated 
any legal or economic effects) took place 
between 25 June 2018 and 30 June 2020 
(the transitional period envisaged in the 
Directive). 

 
o Any arrangements for which the relevant 

reporting obligation was triggered between 1 
July 2020 and 13 April 2021. Such 
arrangements, together with those referred to 
in the preceding point, must be reported in 
form 234. 

 
o Any marketable cross-border arrangements 

set in place after the arrangement originally 
reported, between 1 July 2020 and 31 March 
2021. Form 235 must be used to this end. 

 
Such information must be filed online, in line with the 
conditions and the procedure envisaged in the Order.  
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