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New layer of difficulty for employers seeking to enforce termination clauses in employment contracts .  

 A recent decision from the Ontario Court of Appeal requires employers to not only ensure 
that their without cause termination provisions contain the strict language necessary for 
enforceability, but they must also revisit just cause termination provisions to ensure that 
they comply with employment standards  

 Ontario’s highest court has concluded that an unenforceable just cause termination 
provision will invalidate an otherwise enforceable without cause termination provision  

 This conclusion was reached despite the fact that the employer looked to rely on the 
without cause termination provision, and not the problematic just cause provision  

 The Court also refused to apply the employment contract’s severability clause to “sever” 
the invalid just cause provision from the contract, so that the remaining termination 
provisions could be enforced  

In Waksdale v. Swegon North America Inc., 2020 ONCA 391, the employer terminated the employee’s 
employment without cause, relying on the without cause termination provision in the employee’s 
employment contract to limit his entitlements on termination. The employee sued for wrongful dismissal, 
alleging that the unenforceable just cause termination provision rendered all termination provisions 
unenforceable – including the otherwise enforceable without cause provisions. As a result, the employee 
claimed that his entitlements on termination were not limited by the employment contract and so he was 
entitled to the more generous entitlements at common law.   

In argument, the parties agreed that the without cause termination provision was enforceable. Additionally, 
the employer conceded that the just cause termination provision was unenforceable due to it violating the 
Ontario Employment Standards Act, 2000 (the “ESA”). The contract also contained a severability clause, 
which stated any terms or provisions deemed unenforceable should be severed from the contract, so that 
the remaining portion remained in full force and effect.  

Finding in favour of the employee, the Court of Appeal concluded that an employment contract must be 
interpreted as a whole and not on a piecemeal basis. Thus, if any portion of the termination clause violates 
the ESA, the whole termination section will be deemed unenforceable and invalid. Specifically, the Court 
noted:  

While courts will permit an employer to enforce a rights-restricting contract, they will not 
enforce termination provisions that are in whole or in part illegal.  In conducting this analysis, it 
is irrelevant whether the termination provisions are found in one place in the agreement or 
separated, or whether the provisions are by their terms otherwise linked.  



This finding was despite the fact that the employer terminated the employee’s employment without cause 
and was not relying on the problematic just case provisions in the first place.  

The Court also refused to invoke the employment contract’s severability clause to sever the unenforceable 
just cause provision from the contract, so that the other termination provisions could be enforced. The Court 
was clear that a severability clause will not save provisions of a contract that are void by statute. 

The impact of the Waksda le dec is ion 

The language necessary for an enforceable without cause termination clause has long been a moving target 
for employers, as Ontario courts have added, removed and re-added legal requirements. However, the 
contents of just cause provisions have previously been recognized as distinct from without cause provisions, 
and so the enforceability of the former has not impacted an employer’s reliance on the latter. 

The Court’s findings in Waksdale adds another wrench to employers’ efforts to restrict an employee’s 
entitlements when terminating the employment relationship without cause by looping just cause provisions 
into the analysis. Not only must employers stay on top of evolving requirements for without cause termination 
provisions, but they now must also keep abreast of the law with respect to the enforceability of just cause 
provisions. Waksdale also reminds employers that severability clauses cannot save termination provisions if 
any part of those provisions violate the ESA.  

In short, Waksdale adds even more exacting standards to termination provisions, and challenges to 
enforceability. Unless and until this decision is appealed to the Supreme Court of Canada (which is unknown 
at this stage), it will remain the law of the day in Ontario. The decision may also be persuasive in other 
jurisdictions’ interpretation of termination clause enforceability. 

What can employers  do?  

Carefully drafted termination provisions are key. 

Any contractual limitations on an employee’s entitlements upon termination of employment without cause 
should clearly carve out an employee’s ESA minimums, including with respect to benefits continuation, 
statutory notice pay, statutory severance pay (if applicable), and any other minimum entitlements under the 
ESA.  These minimums must be unambiguously preserved.  

Just cause termination provisions must be careful to not define “just cause” too narrowly. Employment 
contracts must reflect the fact that what amounts to “just cause” at common law will not necessarily meet 
the ESA standard of willful misconduct necessary to preclude an employee from their minimum entitlements 
under the ESA. Thus, just cause termination provisions should be clear that any disentitlement to notice of 
termination as a result of just cause is subject to any ESA entitlements that may be owing.  

Finally, given that Ontario jurisprudence continues to evolve in the topic of termination clause requirements, 
it’s important for employers to review their contractual termination provisions meticulously and often. In 
addition to ensuring that new hires sign enforceable contracts, employers may also wish to consider 
opportunities to transition existing employees with now-unenforceable termination clauses over to new or 
amended contracts to reflect the current standards set by the jurisprudence.  

KPMG’s team of employment & labour lawyers are able to assist employers with reviewing, drafting and 
litigating contractual termination provisions. 
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