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In 2016, the EU Code of Conduct Group (“COCG”) began investigating the tax policies of non-EU countries against 
concepts of good tax governance, including tax transparency and fair taxation. As a result of the review, the COCG 
requested and received commitments from a number of low- or no-tax jurisdictions to implement economic 
substance requirements, with the stipulation that jurisdictions which failed to implement such requirements  
within a specific time frame would be included in the EU list of non-cooperative tax jurisdictions. 
 
In response to the COCG mandate, the Economic Substance Act 2018 and the Economic Substance Regulations 
(together, the “ESA”) were enacted in December 2018.

Who does ESA apply to? 
The ESA provides that every “Registered Entity” engaged  
in a “Relevant Activity” shall maintain a substantial economic 
presence in Bermuda and comply with the economic 
substance requirements. For these purposes, the term 
Registered Entity includes:

companies to which the Companies Act 1981 applies, 

limited liability companies (LLCs) formed under the 
Limited Liability Company Act 2016, and 

partnerships (including exempted partnerships, 
exempted limited partnerships, and overseas 
partnerships) that have elected separate legal 
personality under s4(a) of the Partnership Act 1902. 
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What are the Relevant Activities? 
Registered Entities will need to assess whether they engage in 
any of the Relevant Activities defined by the ESA:

How will Registered Entities comply with the ESA? 
A Registered Entity will comply with the ESA if:

the entity is managed and directed in Bermuda

 
core income generating activities (“CIGA”)  
are undertaken in Bermuda with respect to  
the relevant activity

 
the entity maintains adequate physical  
presence in Bermuda

 
there are adequate full time employees in  
Bermuda with suitable qualifications; and

 
there is adequate operating expenditure incurred  
in Bermuda in relation to the relevant activity.  
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Regulated Entities 
It is noted that certain regulated sectors, specifically banking 
and insurance, are already subject to substance requirements 
in Bermuda by virtue of their existing regulatory requirements. 
Therefore, to the extent a Registered Entity is carrying on 
the Relevant Activity of banking or insurance, the entity 
will be deemed to comply with the economic substance 
requirements with respect to such activities if the entity 
complies with the economic substance requirements set out 
in its respective legislative and regulatory requirements (i.e. 
the Banks and Deposit Companies Act 1999 or the Insurance 
Act 1978 together with the associated Code of Conduct). 

Reporting 
Registered Entities will be required to file an economic 
substance declaration on an annual basis with the Registrar 
of Companies. The declaration will consist of basic corporate 
details together with information required by the Registrar in 
support of the declaration. A template for the declaration has 
yet to be released by the Registrar. 

Implications of non-compliance 
The ESA sets out financial penalties for non-compliance  
which commence at a minimum of $7,500 for a first notice 
of non-compliance, with the potential to escalate up to 
$250,000 for a third (and final) notice of non-compliance. If the 
Registrar determines non-compliance for a third time, it may 
subsequently make an application to the Court for an Order 
regulating or restricting the conduct of the entity’s affairs or 
business in the future, with the potential for a strike-off from  
the register. 

Further, there are financial and imprisonment penalties for 
persons knowingly providing false information to the Registrar.

How KPMG can help 
ESA is currently in effect for entities formed in 2019, and 
existing entities have until June 30, 2019 to comply. ESA 
introduces a wide ranging set of obligations on entities subject 
to the Bermuda regulatory framework. Registered Entities will 
need to conduct an analysis to determine whether they are 
engaged in any of the relevant activities and take action  
to arrange their affairs accordingly.

KPMG can:

Provide assistance in determining whether entities 
are subject to the Bermuda economic substance 
requirements and in identifying the “relevant 
activities” undertaken.

Review the existing business model, structure, and 
operations (including outsourcing arrangements) of 
affected entities against the economic substance 
requirements, including preparation of a gap analysis.

Support entities in assessing whether they meet 
specific elements of the ESA, including the 
requirements to conduct prescribed “core income 
generating activities” and be managed and directed 
in Bermuda, and the requirements for adequate 
personnel, physical premises, and operating 
expenditure in the jurisdiction.

Provide assistance with the preparation and filing  
of the annual economic substance declaration.

Monitor continuing developments with respect  
to the application of the economic substance 
requirements in Bermuda and advise on related 
implications to affected entities.
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