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Key takeaways | The impact of COVID-19 on your lease agreement 
From a Legal perspective 

From a legal point of view, we discussed the impact of the mandatory closure of non-

essential shops due to the covid-19 measures on commercial lease agreements.  

The key take-aways are:  

• Under our current civil law there is no clear ‘one-fits-all’ solution for tenants to 
suspend, cancel or otherwise adjust their (payment)obligations under the lease 
agreement. 
 

• Tenants are using a variety of arguments, among which predominantly force majeure 
and the risk theory. The wording of the Ministerial Decree ordering the specific 
lockdown is here important as to determine if there is indeed an impossibility to 
perform one’s obligations and if so, whether it is the tenant’s or the landlord’s 
obligation that is impacted. However, the obligation to pay the rent does not become 
impossible due to the mandatory lockdown.  
 

• Judges are ruling in different directions, leading to more legal uncertainty as we are 
awaiting the verdict of the courts in appeal and the Court of Cassation. 
 

• Landlords should be aware of potential abuse of rights-claims if they would 
unreasonably refuse any kind of concession or renegotiation to a distressed tenant, 
whereby the underlying factual context will be taken into account.  
 

• Today, a conventional settlement might be the best solution, as a good deal is often 
better than an uncertain lawsuit. When making a deal, be mindful of a number of 
pitfalls, such as mandatory provisions of the Commercial Lease Act of 30 April 1951 
that cannot be derogated from, and the new regulation on unlawful terms in B2B-
contracts (i.e. articles VI.91/1 – VI.91/10 of the Belgian Economic Law Code). 
 

• In the future, new legislation might come into force providing for a legal basis to 
invoke hardship and to request a renegotiation of certain terms, if not excluded by the 
contract. 
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Key takeaways | The impact of COVID-19 on your lease agreement 
From an Accounting perspective 

Key takeaways on accounting treatment of rent concessions: 

- Two accounting policy choices are available for lessors under IFRS: 
o IFRS 16 lease modification guidance, whereby the concession is straightlined 

until the next contract break date; 
o IFRS 9 impairment of lease receivables, which is conditional upon: 

▪ The lease receivables remaining unpaid at the time of the arrangement 
of the concession;   

▪ And no forgiveness of future lease payments, which should be seen 
relative to the time of the arrangement. 

- Lessees can apply practical expedient (from an amendment to IFRS 16) to treat the 
concession as a negative variable lease payment under certain conditions. 

- In a draft advice, the CBN / CNC also allow under Belgian GAAP that COVID-related 
rent concessions are incurred as a reduction in rent expense / income of the year to 
which they relate. 

 

From a Tax perspective 

From a tax perspective we considered the tax implications of a rent waiver as well as the 

new (draft) tax incentive for landlords to encourage rent waivers. 

- Rent waivers should meet certain conditions in order to be tax deductible. Based on 
an answer of the Minister of Finance this should be considered on a case-by-case 
basis, but given the COVID-circumstances, these are likely to be met. 
 

- The new tax incentive for landlords will provide a tax credit up to 30% of the rent 
waived. However, the waiver taken into account is limited to EUR 5.000 per month 
and per tenant and is limited to EUR 45.000 in total for each landlord. More 
importantly the incentive can only be applied the tenant is either an independent, a 
small or medium enterprise (SME) or a small association (non-profit). 

 

 

 


